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Domestic Security and Inherent Authority:
Ensuring Security and Equality for All

By Kathleen Campbell Walker

Members of the Texas House Committee on Corrections and the House Committee on County Affairs, I am Kathleen Campbell Walker, National President of the American Immigration Lawyers Association (AILA) and head of the Immigration Department of the Kemp Smith LLP law firm, headquartered in El Paso, Texas. 

AILA is the immigration bar association of over 11,000 lawyers who practice immigration law. Founded in 1946, the association is a nonpartisan, nonprofit organization and is affiliated with the American Bar Association (ABA).  AILA members represent tens of thousands of: U.S. families who have applied for permanent residence for their spouses, children, and other close relatives to enter and reside lawfully in the United States (U.S.); U.S. businesses, universities, colleges, and industries that sponsor highly skilled foreign professionals seeking to enter the U.S. on a temporary basis or, having proved the unavailability of U.S. workers when required, on a permanent basis; applicants for naturalization; applicants for derivative citizenship as well as those qualifying for automatic citizenship; and healthcare workers, asylum seekers, often on a pro bono basis; as well as athletes, entertainers, exchange visitors, artists, and foreign students.  AILA members have assisted in contributing ideas to increased port of entry inspection efficiencies, database integration, security enhancement and accountability, and technology oversight, and continue to work through our national liaison activities with federal agencies engaged in the administration and enforcement of our immigration laws to identify ways to improve adjudicative processes and procedures.

Being from El Paso and practicing immigration law here for over 22 years, my practice has focused on consular processing, admissions, business-based cross-border immigration issues, naturalization, citizenship, and family-based cases.  I previously served as the president for four years of the El Paso Foreign Trade Association, a member of the Texas Comptroller’s Border Advisory Council; a member of the board of the Border Trade Alliance; and a member of the executive committee of the Texas Border Infrastructure Coalition for the city of El Paso.  I have previously testified in U.S. Senate and House hearings on the topics of immigration and border security. 
I.
Background

Since the horrific attacks of September 11, 2001, our nation’s immigration laws, processes, and procedures have been subject to merited and focused scrutiny.  Many contend that local and state law enforcement resources should be utilized as a force multiplier to protect those residents in the United States (“U.S.”) by enforcing federal “immigration laws.”  It is important to remember that the U.S. Constitution vests exclusive power over immigration matters, including the removal of aliens, with the federal government.  U.S. Const. art. I, § 8, cl. 4.  Further, the Supreme Court has stated that “[t]he authority to control immigration...is vested solely in the Federal government,”   Traux v. Raich, 239 U.S. 33, 42 (1951).  

The policy reason for the federal government’s exclusive control over immigration matters relates to the attendant implications to foreign relations and international commerce.  See, Plyler v. Doe, 457 U.S. 202,255 (1982).   In addition, the Immigration and Nationality Act (“INA”) (8 U.S.C. §§ 1101 et seq.) governing the admissibility, removability, and status of aliens is among the most complex of federal statutory and regulatory schemes.  Former Chief Judge Kaufman of the Second Circuit has complained that:



We have had occasion to note the striking resemblance between



some of the laws we are called upon to interpret and King Minos’s



labryinth in ancient Crete.  The Tax Laws and the Immigration and



Nationality Acts are examples we have cited of Congress’s ingenuity



in passing statutes certain to accelerate the aging process of judges.


Lok v. INS, 548 F. 2d 37,38 (1977).  In the American Bar Association’s February 9, 2004 resolution opposing the delegation of legal authority to state, territorial, and local police to enforce federal civil immigration laws, it states: 



State and local police are extremely ill-equipped to determine who



has violated civil immigration law due to the complex nature of the 



violations.  Expecting a local law enforcement officer – whose primary



role is to ensure public safety- to be able to determine whether



 an individual  is an asylum seeker, has been the victim of human



trafficking and is entitled to the new T visa, is out of status because the



former INS mis-processed or lost their papers, or has valid immigration



appeal rights is unreasonable.

The ABA resolution further notes that such authority will encourage race and ethnicity based profiling, the targeting of businesses who hire foreign-looking or sounding workers, etc.  

In reviewing the provisions of the INA, it is important to distinguish civil versus criminal violations.  For example, someone who overstays his or her period of authorized stay is subject to the civil penalty of removal from the U.S.  The same result holds for a nonimmigrant visa holder, who violates the terms of visa status (e.g., a student who works without authorization or who fails to take the correct course load, or an H-1b nonimmigrant professional who works for an employer different from the one authorized).   Some of the criminal violations of the INA include:

· 8 U.S.C. §1304 - Requiring every alien 18 and over to possess registration documents, if  registered. 

· 8 U.S.C. §1305 -  Failure to notify of change of address in ten days.


· 8 U.S.C. §1324 – Bringing in and harboring of undocumented aliens.

· 8 U.S.C. §1325 – Illegal entry of aliens. (misdemeanor)

· 8 U.S.C. § 1326 – Illegal reentry of aliens denied admission, excluded, deported or removed or who have departed the U.S. while an order of exclusion, deportation, or removal is outstanding. (felony)

· 8 U.S.C. §1327 – Aiding or assisting certain aliens to enter the U.S.

· 8 U.S.C. §1328 – Importing or attempting to import any alien into the U.S. for an immoral purpose.

Certain federal courts and the Executive branch have argued that states have “inherent” authority to enforce at least the federal criminal law concerning immigration.  This alleged authority though must be consistent with federal authority.  As to the Executive Branch, in 1983 the Reagan Justice Department indicated that only the Immigration and Naturalization Service (‘INS”) could make arrests for civil immigration violations and that state and local cooperation in immigration matters should consist primarily of notifying the INS about and detaining suspected illegal aliens taken into policy custody for state and local violations.  In December of 2001, the INS began sending in the names of thousands of foreign nationals to the National Crime Information Center (“NCIC”) database as part of the Absconder Apprehension Initiative.  

In 2002, Attorney General Ashcroft indicated that the Justice Department believed that state and local officials have “inherent” authority to enforce federal immigration law, including the civil enforcement provisions.  The 2002 Office of Legal Counsel (“OLC”) opinion on this point by the Justice Department was not published.  The Ninth Circuit in Gonzalez v. Peoria, 722 F.2d 468 indicated that local officers had authority to arrest illegal immigrants for violating criminal entry provisions of the INA.   The Tenth Circuit in United States v. Santana-Garcia, 264 F.3d 1188, provided that state and local police have implicit authority within their jurisdictions to investigate and make arrests for violation of immigration laws, but this case arose under a Utah peace officer statute, which empowered state troopers to make warrantless arrests for any public offense.  

II.
Express Authority for State and Local Law Enforcement Officers to Enforce 
Federal Immigration Law


A.
8 U.S.C. § 1357(g), INA § 287(g) - Under this provision, the Secretary of Homeland Security may enter into a written agreement with a State, or any political subdivision of a State, to grant authority to certain state and local law enforcement officers to perform the function of an immigration officer regarding investigations, apprehensions, or detention; at the expense of the State or political subdivision to the extent consistent with State and local law.  These agreements require the Secretary of Homeland Security to provide training and to supervise such state and local officers performing immigration functions.   The State and local officers trained and designated under this program are allowed federal immunity, and they are considered as federal employees under certain tort claims and compensation matters only.  


B.
8 U.S.C. § 1103 (a)(8), INA § 103 – If the Attorney General determines that an actual or imminent mass influx of aliens arriving off the coast of the U.S. or near a land border presents urgent circumstances requiring an immediate Federal response, the Attorney General may authorize any State or local law enforcement officer the authority to exercise the civil or criminal arrest powers of federal immigration officers.  


C.
8 U.S.C. § 1324(c), INA § 274(c) -  This provision authorizes all officers whose duty it is to enforce criminal laws to arrest those engaging in smuggling, transporting, or harboring aliens, who entered or were induced to enter the U.S. in violation of law. 

It is important to note that violations of INA §§ 262, 264, 265, and 266(a) (b) regarding alien registration have been held to be “essentially noncriminal and regulatory provisions,” which come within the “required records” doctrine.  United States v. Sacco, 428 F.2d 264, 271 (9th Cir. 1970), cert. denied 400 U.S. 904. 

III.
Criminal Grounds of Inadmissibility and Removability

It is important to recognize that, pursuant to the INA, foreign nationals who are convicted of certain crimes or who admit having committed certain crimes without a formal conviction may be subject to removal from the U.S. or prevented from entering the U.S.  It is equally important to understand though that the commission of just any crime does not subject a foreign national to removal.  Even a Lawful Permanent Resident who commits a crime may be subject to removal from the U.S.   Please see the attached excerpts from the INA which detail these provisions, which are found at INA §§212(a)(2) and 237(a)(2).   
Committing certain misdemeanors can possibly make an individual subject to removal from the U.S.  For example, even though a crime may be categorized as a Class A misdemeanor under Texas law, an individual may be subject to removal if the crime is one which involves moral turpitude and the sentence which may be imposed is one year or longer. INA § 237(a)(2)(A)(i).  Please see the attached excerpt from the INA which discusses classes of deportable aliens from the U.S.  Class C misdemeanors based on the Texas Penal Code penalties, generally, would not make an individual subject to removal from the U.S.  
For foreign nationals who commit an “aggravated felony,” there are serious adverse immigration consequences.   The definition of an “aggravated felony” is very broad and precludes an individual from applying for numerous applications for relief from removal.  Currently, there are over 20 different types of crimes which may be designated an aggravated felony.  It is important to note that not all of these crimes are felonies under both state and federal law.  Understanding what constitutes an aggravated felony can be somewhat problematic when a crime is classified by the state as a felony but would be classified as a misdemeanor under federal law.   Please see the attached excerpt on aggravated felonies. 
IV. 
Immigration and Customs Enforcement ACCESS programs
Immigration and Customs Enforcement (“ICE”) has created various programs to attempt to encourage local law enforcement agencies to participate in immigration law enforcement.  These programs include Border Security Task Forces (“BEST”), the Criminal Alien Program (“CAP”), Document and Benefit Fraud Task Forces, Fugitive Operation Teams (“FOTs”), and Immigration Cross-Designation (Title 8) – 287(g) Programs. 

Irving, Texas has implemented the CAP program specifically. The Dallas Morning News recently carried an article (January 2008) on this program and detailed the types of arrests being made.  The article provides a breakdown of the top offenses committed by those believed to be illegal immigrants and states that since the program’s inception in September 2006, more than 2000 people have been turned over to ICE.  For many of those arrested, the offenses were Class C misdemeanors, which include speeding and public intoxication, and generally carry a fine of no more than $500.00, which would not on its own necessarily subject someone to removal from the U.S.  Please refer to the attached article.  
An earlier article, which appeared in The Dallas Morning News on November 21, 2007, reported that ICE issued new guidelines for the CAP program, which stated that they would no longer detain foreign nationals arrested for Class C misdemeanors.  This decision was made in an attempt to focus law enforcement resources on detaining foreign nationals who have committed more serious crimes, which include those arrested for having committed a Class B misdemeanor or higher.   Officials in Irving estimated that 60 percent of those turned over to ICE officials pursuant to the CAP program were arrested solely for Class C misdemeanor charges.  
The difficulty with the CAP program, according to the Office Of Detention and Removal (“DRO”) of ICE, is the lack of resources and space to continue to detain these individuals.  It must also be noted, however, that according to the attached report from the Office of Inspector General for the Department of Homeland Security, even for those with a criminal arrest, only half of those arrested are in fact removable from the U.S. 
 This data highlights not only the complexity of immigration law, which will be discussed below, but also the reality that not all those who are arrested are removable from the U.S.    
V. 
Texas and Inherent Authority

In 1977, the Texas Attorney General opined that article 14.01 of the Texas Code of Criminal Procedure authorizes a Texas peace officer to arrest without warrant an alien who actually makes an illegal entry into the U.S. or eludes examination or inspection by immigration officials at the border in the officer’s presence.  The opinion highlights that an illegal entry into the U.S. is clearly different than illegally remaining in the U.S. United States v. Evans, 333 U.S. 483 (1948).   In addition, the Attorney General analyzes that since an illegal entry violation under 8 U.S.C. § 1325 is a misdemeanor, it would not be considered a “breach of the peace” by Texas courts.  Therefore, neither article 14.03 nor 14.04 of the Texas Code of Criminal Procedure would authorize arrest upon suspicion of illegal entry, and article14.01 of the Texas Criminal Code of Procedure would authorize arrest only if the offense is committed in the presence of the officer.  Thus, a Texas peace officer may not arrest an alien without a warrant based solely on a suspicion that he or she has entered the U.S. illegally unless the illegal entry is committed in the officer’s presence. 

Several bills were submitted in the 80th Texas legislative session regarding this issue.  For example, H.B. 1256 would have authorized a peace officer to “inquire into the immigration status of any person under arrest or detained on other grounds if the officer has a reasonable suspicion to believe the person has violated a civil or criminal provision of the federal immigration laws.”   This bill would have also given the peace officer the authority to arrest the person if he or she had probable cause to believe the person had violated civil or criminal provisions of federal immigration laws.  S.B. 150 provided that a peace officer may not detain a person based only on the person’s immigration status or inquire as to a person’s immigration status except as necessary to establish probable cause for an arrest or otherwise investigate a criminal offense.     

VI. 
INS and Department of Homeland Security (“DHS”) – Questioning Policies 
and Prosecutorial Discretion

The cases of Mendoza v. INS (1982)
 and Murillo v. Musegades (1992)
, which is known in El Paso as the Bowie High School case, provide useful Texas references as to how local law enforcement as well as INS officers can exceed their warrantless arrest authority.   It is important to note that in the Bowie High School case, El Paso sector Border Patrol agents were enjoined from stopping and questioning individuals of Hispanic descent as to their right to be in and around Bowie High School without reasonable suspicion of illegal status. 
The issues addressed by the Mendoza and Murillo cases are also outlined as to the INS authority to question persons in the December 31, 1996 Memorandum issued by the then INS Commissioner, Doris Meissner, concerning the Apprehension of Aliens in Worksite Enforcement Operations.  Excerpts from the Memorandum are recited below.

The memorandum indicates that the first encounter between INS officers conducting a workplace enforcement action and employees is likely to be a consensual encounter. INS officers have the statutory authority to “interrogate any alien or person believed to be an alien as to his right to be or to remain in the United States.“

1. Under 8 USC §1357(a)(1), INS officers do not have, however,  the right to detain any person for questioning.

2.  “INS officers should address questions to individuals in a way that promotes cooperation. To this end, they should identify themselves as INS officers and perform their duties in a professional manner.“   As long as a reasonable person in the position of the person questioned would believe that he or she is free to leave, based on the totality of the circumstances, a Fourth Amendment seizure has not occurred and no probable cause or reasonable suspicion need be established.   Judicial determinations as to when a consensual encounter becomes a Fourth Amendment seizure have been very fact-specific. Relevant factors have included the content, time, and manner of the questioning; the number of officers involved; whether there is any physical contact or restraint; whether there is any display of weapons; whether the person’s documents or other property are held by the officer; and whether the person is moved.

3. Standards for Brief Investigative Detention –


A brief investigative detention (known as a “Terry stop“) does not amount to an arrest, and requires a lesser showing that the person committed the offense than does an arrest. The INS regulations state that an immigration officer may briefly detain a person for questioning if the officer has a reasonable suspicion, based on specific articulable facts, that the person “is, or is attempting to be, engaged in an offense against the United States or is an alien illegally in the United States.“ 8 CFR 287.8(b)(2). A brief investigative detention should be limited in duration and nature to that which is necessary to confirm or dispel the reasonable suspicion that led the officer to make the stop.

4. Standards for Making Arrests


An arrest occurs when a reasonable person in the suspect’s position would understand the situation to restrain his or her freedom of movement to a degree that the law associates with formal arrest. All INS officers are expected to maintain familiarity with the laws, regulations, and policies governing arrests, including applicable policy and regulation governing advisals of rights (e.g., Lopez procedures).  INA §287(a)(2)), 8 USC. §1357(a)(2), allows any authorized INS officer to arrest any alien in the U.S. without a warrant,  “if he has reason to believe that the alien so arrested is in the U.S. [in violation of any law or regulation ... regulating the admission, exclusion, or expulsion of aliens] and is likely to escape before a warrant can be obtained for his arrest.“  The Fourth Amendment to the U.S. Constitution requires that all arrests be supported by probable cause. The references in section 287 of the INA and accompanying regulations to officers having “reason to believe,“ or “reasonable grounds to believe,“ that persons have committed offenses do not lessen the probable cause requirement.


The Arrest Manual gives the following advice regarding probable cause:
Probable cause is knowledge or trustworthy information of facts and circumstances which would lead a reasonably prudent person to believe that an offense has been committed or is being committed by the person to be arrested. Probable cause is more than mere suspicion or the observation of behavior that is merely suspicious, but there does not have to be absolute certainty of guilt. In determining whether probable cause was present at the time of an arrest, courts consider the totality of the circumstances as viewed by a reasonable prudent officer coupled with the officer’s training and experience. Pertinent factors include: personal knowledge or observation by the officer; information contained in official communication to the officer; information from reliable informants, victims, or witnesses; actions and appearance of the suspect(s); criminal reputation of the suspects; inconsistent and unpersuasive answers to routine questions; and possession, disposal, or concealment of evidence.
Officers must, therefore, take all necessary steps to establish probable cause prior to making arrests of aliens at the workplace. The circumstances of all arrests should be documented on Form I-213, Report of Investigation, or memorandum, as appropriate.

5.
Claims to Lawful Status


A situation that is likely to arise is an INS officer’s encounter with persons who claim in the course of a consensual conversation to be U.S. citizens, Lawful Permanent Residents, or within some other category of authorized alien. Of course, a mere statement that a person is lawfully in the U.S. is not conclusive. An officer may pursue consensual questioning of a person suspected to be an alien and may ask to see the person’s documents.  To move from a consensual encounter to a brief investigative detention, an officer must have reasonable suspicion that the person is an alien illegally in the U.S. or has committed an offense otherwise within the enforcement authority of the INS. To arrest the person, the officer must have probable cause that the person is an alien illegally in the U.S. or has committed an offense otherwise within the enforcement authority of the Service, and must believe that the person is likely to escape before the officer could obtain a warrant for the arrest.


The failure of an alien to produce documentation of status may, depending on the circumstances, be a relevant fact in an officer’s determination that reasonable suspicion or probable cause exists as to the alien’s illegal status. Such failure must be considered with other factors, as discussed below under “Avoiding Discrimination.“  Adult work-authorized aliens are required by Section 264(e) of the INA to carry their registration documents. A claim of authorized alien status, combined with a failure to produce confirmatory documentation, establishes probable cause that the alien has violated section 264(e), absent unusual circumstances, such as that the alien appears to be a minor.   Nevertheless, officers are reminded that enforcement of this provision of law is not a priority of the INS.   Our enforcement focus must be on aliens who are in this country illegally or who have violated their terms of admission.  As mentioned, every effort should be made to determine the person’s status at the workplace.

6.
Avoiding Discrimination


To ensure that operations are not carried out in a discriminatory fashion, officers are reminded of the guidance provided in the Immigration Officer’s Field Manual for Employer Sanctions (M-278) (1987) concerning reasonable suspicion of illegal alienage in the workplace:


The courts have held that in pursuing investigations of illegal aliens, INS officers must be able to articulate specific facts which, when taken together, form the basis for reasonable suspicions of alienage and unlawful status in the U.S.  In order to be reasonable, suspicions may be based on a variety of different observations. Those that the courts have accepted include: Officers’ knowledge of high concentrations of aliens in the area; The industry or type of employment site involved; Informers’ tips; Excessive nervousness or studied nonchalance of employees in the presence of federal officers at the workplace; Foreign manners of dress or grooming; Apparent inability to speak English; Employee statements or admissions; and Inferences and deductions of the officer as a trained observer.


Service officers need to be aware that by itself, mere foreign appearance, based on ethnic characteristics or language, does not constitute a reasonable suspicion of alienage.  It may, however, be considered in combination with other specific articulable facts - particular characteristics or circumstances which the officer can, if called upon, describe in words - such as those listed above.
In particular, INS officers engaged in worksite enforcement operations must continue to ensure that the constitutional rights of persons with whom they come into contact are respected. The consequences of failing to do so can include - depending on the circumstances - the exclusion of evidence, criminal or civil liability of the officer, civil liability of the U.S., or agency disciplinary action.
This policy does not affect the scope of authority of INS officers under the INA, but is directed to the operational implementation of that authority. Enforcement personnel are expected to exercise sound judgment and discretion while performing their duties. Please ensure that all enforcement officers within your office are reminded of their responsibilities and statutory authority when making arrests and conducting field operations.

It is also important to remember that even though most immigration law violations are civil in nature, the exercise of prosecutorial discretion is typically applied in the consideration of whom to subject to removal or inadmissibility under federal immigration laws.  In the 2005 Memorandum for Chief Counsels issued by the Principal Legal Advisor for U.S. Immigration and Customs Enforcement (“ICE”), William J. Howard, Mr. Howard notes that the Office of Principal Legal Advisor (“OPLA”) for ICE is handling about 300,000 cases in immigration courts, 42,000 appeals before the Board of Immigration Appeals, and 12,000 motions to reopen each year.    Mr. Howard outlines multiple alternatives in which ICE may desire to dismiss cases as legally insufficient, decide not to oppose a grant of administrative relief, or to stipulate to the admission of evidence.  This same approach is outlined in the 2000 prosecutorial discretion memorandum issued by then INS Commissioner, Ms. Meissner.  Ms. Meissner explained that the “favorable exercise of prosecutorial discretion means a discretionary decision not to assert the full scope of INS’ enforcement authority as permitted under law.”


VII.
NCIC Database

After September 11, 2001, thousands of civil immigration records have been entered into NCIC.  The Immigration Violators File in NCIC now includes records regarding three immigration offenses:  

· Persons previously convicted of a felony and deported;

· Persons allegedly subject to a final deportation, exclusion, or removal order (absconders) but who remain in the U.S.; and

· Persons allegedly in violation of a requirement of the National Security Entry-Exit Registration System (“NSEERS”). 

In 2005, in partial settlement of a Freedom of Information Act (“FOIA”) lawsuit, DHS released data about the use of NCIC immigration records by state and local police forces from 2002 to 2004.  Some of the major findings in this data are as followed and are outlined in the Migration Policy Institute report attached entitled, Blurring the Lines: A Profile of State and Local Police Enforcement of Immigration Law Using the National Crime Information Center Database, 2002-2004.”

· 42% of all NCIC immigration hits in response to a police query were false positives, for which DHS was unable to confirm if the individual was an actual immigration violator.

· 71% of the alleged immigration violators queried were from Mexico. 

· Police identified no NSEERS violators through NCIC.

· Over 90% of absconders are only the subject of a non-criminal, administrative immigration warrant.

On a different front, the DHS US VISIT program charged with the development of an exit and entry control recording system for foreign nationals coming to and leaving from the U.S. has also added more civil immigration violations to NCIC.   In September of 2006, DHS and the Department of Justice/Federal Bureau of Investigation (“DOJ/FBI”) launched the interim solution, the  interim data sharing model (“ iDSM”), which allows for two‑way sharing of biometric and biographic information, including all of the FBI’s Integrated Automated Fingerprint Identification System (“IAFIS”) wants and warrants, expedited removals, and visa applicants that the Department of State (“DOS”)  determined to be a substantial risk to enter the country and denied their application for a visa (Category One visa refusals).   DHS and DOJ/FBI selected three agencies to pilot iDSM, the first phase of interoperability: the Boston Police Department; the Dallas County Sheriff’s Department; and the Office of Personnel Management (“OPM”).   The objective of the pilot is to provide federal, state and local law enforcement, and an authorized non-criminal agency with fingerprint-based access to criminal history information in real time to make timelier and more informed decisions.  Again, though this pilot exposes state and local law enforcement to the attendant risks of lack of authority to enforce civil immigration law violations.
VIII.
Immigration Law Complexity

The concept of illegality is problematic as discussed above due to the immigration law violations punishable by civil versus criminal consequences even though the removal penalties tied to immigration violations do subject the violator to incarceration in detention facilities, not jails.  Immigration civil violators are not provided  with Miranda warnings or the provision of legal counsel at the public expense.

When picked up by the Border Patrol, someone who has entered the U.S. without authorization may be subject to expedited removal, voluntary return, or a removal hearing before an immigration judge, which is an administrative proceeding.   An immigration judge can decide to grant various forms of relief to a person subject to removal or to grant voluntary departure, if available, so that the person is not subject to a removal order.  Most removal orders prohibit the person from returning to the U.S. for five years without advance permission from the DHS.   In addition, Customs and Border Protection (“CBP”) officers and Border Patrol officers in the interior of the U.S. and along the border may choose to subject someone to expedited removal, which also results in a five year prohibition of the person returning to the U.S. without advance permission from the DHS.   The expedited removal process allows no access to legal counsel or to an immigration judge. 

As to the issue of when someone is authorized to be present in the U.S. (legally in the U.S.), a person can be authorized to be in the U.S. permanently or temporarily through immigrant or nonimmigrant visas, respectively.  A person can be authorized to be in the U.S., but not authorized to work.  In addition, a person can violate their status in the U.S. (e.g. work without authorization), but not accrue a period of unlawful presence in the U.S. under INA § 212(a)(9)(B).  A person can also be subject to removal from the U.S. and yet qualify for discretionary relief from removal based on certain familial relationships and periods of stay in the U.S.    

U.S. employers must determine the eligibility of employees to work in the U.S., but the documentation alternatives to prove work authorization can be very confusing due to the variety of the documents.  The I-9 employment eligibility verification process does not serve as an indicator of lawful immigration status in the U.S.  It only addresses identity and work authorization.  Some of the difficulty inherent in determining work authorization is that some nonimmigrant visa statuses allow work authorization incident to that status while others require an actual work authorization document.  

Further, foreign national spouses of U.S. citizens or legal permanent residents have no automatic right to work or live in the U.S.  The process to obtain such authorization can take over a year. 

Although an employer may be able to obtain a certification from the Department of Labor to prove that he or she is unable to recruit an employee meeting the minimum requirements for the job, if the position only requires two years of education, experience, or training (unskilled worker), then the employer can easily wait over six years for a visa number to immigrate an foreign national employee.   

A person’s visa validity does not have to be co-terminous with their period of authorized stay in the U.S.  The period of authorized stay in the U.S. is tied to the I-94 arrival/departure record and the DHS I-797 approval notice.  The visa issued by DOS is not always required to be issued in the person’s current authorized status, if a change of status has been approved by the DHS.  The visa issued to a person by DOS can be limited to a certain number of entries and a shorter validity period than the DHS I-797 approval notice due to the reciprocity schedule. 
The following are just some examples of situations in which it may be difficult to ascertain an individual’s lawful status in the U.S.:

· A lawful permanent resident whose I-551, Resident Alien Card, has expired;

· A person granted asylum by an Immigration Judge;

· A person admitted in B-2 status, who has overstayed his visit, but who is married to a U.S. citizen and has filed for permanent residency in the U.S.; 

· A person who entered using a Border Crossing Card who has been issued an I-94, which is valid for a six-month period;

· A person whose application for permanent residency was granted but who has not yet received his Resident Alien Card; 

· A person in L-1A status, whose employer properly filed an extension to extend such status on her behalf, but the petition has not yet been adjudicated; 

· A person who is in the U.S. in refugee status but has not yet filed for permanent residency; 
· A person who entered as a tourist and then applied for asylum but has not had her application decided by an Asylum Officer; 

· A person who entered lawfully as a nonimmigrant worker, whose employer filed for permanent residency on his or her behalf; who is waiting for the issuance of an Employment Authorization Document after his or her initial nonimmigrant status ended. 

IX. 
Responses from the International Association of Chiefs of Police 
In December 2004, the International Association of Chiefs of Police (“IACP”), the world’s oldest and largest nonprofit membership organization of police executives, with over 20,000 members in over 89 different countries, issued a press release in opposition to the CLEAR Act and urged Congress to proceed with caution when considering measures that would compel local and state law enforcement agencies to enforce federal immigration laws. 

Other comments from Police chiefs against federal immigration enforcement by their officers include the following:

International Association of Chiefs of Police, Spokesman Gene Voegtlin

“If local police are seen as local immigration officials, there’s a concern that immigrants won’t report crimes, which will then lead to an increase in crime in communities.” (“Police seek to ease crime victims’ fear of being deported,” Dallas Morning News, 12/11/2003)

California State Sheriffs’ Association, President Bruce Mix

“CSSA is concerned that the proposed CLEAR Act will undermine our primary mission of protecting the public. In order for local and state law enforcement associations to be effective partners with their communities, we believe it is imperative that they not be placed in the role of detaining and arresting individuals based solely on a change in their immigration status.” (letter to Senator Feinstein, 3/10/2004)

California Police Chiefs’ Association, President Rick TerBorch

“It is the strong opinion of the California Police Chiefs’ Association that in order for local and state law enforcement organizations to be effective partners with their communities, it is imperative that they not be placed in the role of detaining and arresting individuals based solely on a change in their immigration status.” (letter to Senator Feinstein, 9/19/2003)

Connecticut Police Chiefs’ Association, President James Strillacci

“We rely on people’s cooperation as we enforce the law in those communities. With this [legislation], there’s no protection for them.” (“Mayor asks for federal help,” Danbury News-Times, 3/26/2004)

El Paso (TX) Municipal Police Officers’ Association, President Chris McGill

“From a law-enforcement point of view, I don’t know how productive it would be to have police officers ask for green cards. It’s more important that people feel confident calling the police.” (“Immigration proposal puts burden on police,” El Paso Times, 10/9/2003)

Hispanic American Police Command Officers Association, National President Elvin Crespo

“The CLEAR Act jeopardizes public safety, it undermines local police roles in enhancing national security, it undermines federal law Enforcement priorities, it piles more onto state and local police officers’ already full platters, it bullies and burdens state and local governments, it is unnecessary law-making and most significantly, it forgets the important fact that you can’t tell by looking who is legal and who isn’t.” (letter to National Council of La Raza, 10/21/2003)

National Latino Peace Officers Association, Founder Vicente Calderon

“The role of police is to protect and serve. Clear Law Enforcement for Criminal Alien Removal [CLEAR Act] will greatly contribute toward hindering police from accomplishing these goals.” (letter to National Council of La Raza, 10/16/2003)

Federal Hispanic Law Enforcement Officers Association, National President Sandalio Gonzalez

“The CLEAR Act bullies and burdens State and Local governments by coercing them into participating, even though it means burdensome new reporting and custody requirements, because failure to do so means further loss of already scarce federal dollars.” (letter to President Bush and Congress, 9/30/2003)

Boston (MA) Police Department, Commissioner Paul Evans

“The Boston Police Department, as well as state and local police departments across the nation have worked diligently to gain the trust of immigrant residents and convince them that it is safe to contact and work with police. By turning all police officers into immigration agents, the CLEAR Act will discourage immigrants from coming forward to report crimes and suspicious activity, making our streets less safe as a result.” (letter to Senator Kennedy, 9/30/2003)

Seattle (WA) Police Department, Chief R. Gil Kerlikowske

“Traditionally we have seen that reporting of crime is much lower in immigrant communities because many are leaving countries where the police cannot be trusted for good reason. Adding the fear of arrest or deportation to this could have a tremendous impact on the rate of reporting. At a time when trusting relationships between immigrant communities and the police are vital, the CLEAR Act would have just the opposite effect.”  (letter, 3/4/2004)

Los Angeles County Sheriff’s Department, Sheriff Leroy Baca

“I am responsible for the safety of one of the largest immigrant communities in this country. My Department prides itself in having a cooperative and open relationship with our immigrant community. [The CLEAR] act would undermine this relationship.” (letter to Los Angeles County Neighborhood Legal Services, 10/6/2003)

X. 
Conclusion 
Inherent authority is merely a concept as to the ability to take any action in a civil immigration context.  It is not a fact in the State of Texas; hence, the number of legislative attempted fixes introduced in the 80th Texas legislative session.  It is also important to remember the requirements for consular notification under article 36 of the 1963 Vienna Convention on Consular Relations as to the arrest of detention of foreign nationals.   Attempting to determine the “lawful” status of a foreign national requires an extensive knowledge of our complex federal immigration laws, and no short training session will provide such a background or any federal immunity from suit to state or local law enforcement choosing to try to enforce federal immigration laws.  Further, currently, the Texas Attorney General Opinion cited in this memorandum states that Texas peace officers have no authority to arrest an alien on federal criminal immigration grounds without a warrant, unless the alien commits the violation of criminal immigration law in the presence of that officer.   This authority does not include enforcing civil immigration law violations such as a visa overstay or unlawful presence [INA § 212(a)(9)(B)].      
Criminal laws must be enforced. Those who break the laws must be punished.  But, because we cannot determine a person’s immigration status by merely looking at the color of a person’s skin or listening to his or her accent, we must do so applying justice without consideration of those factors (i.e. blind justice).   We must apply the laws equitably and with consideration to the protections of the Constitution.  There is a reason that immigration violations are federal in nature with typically civil penalties (e.g. removal) only.    
�  Kathleen Campbell Walker is the current national President of the American Immigration Lawyers Association. She heads the immigration department of Kemp Smith LLP in El Paso. She is also board certified in immigration and nationality law by the Texas Board of Legal Specialization (TBLS) and has served as chair of the TBLS exam committee on immigration and nationality law. She has testified for AILA multiple times before the House and Senate on issues regarding border security, US VISIT, and immigration reform. In addition, she has testified before Texas House and Senate Committees on immigration issues. She is also a previous four-year chair of the AILA DOS Liaison Committee. She has been named by the Texas Lawyer magazine as one of five "go to" lawyers in the State of Texas on immigration law; and as one of the top 50 women lawyers In Texas, one of the top 50 lawyers in Central and West Texas, and a Super Lawyer in the State of Texas by Texas Monthly magazine. In addition, she is recognized in Chambers USA, the International Who's Who of Business Lawyers, and Best Lawyers in America as a leading immigration lawyer. 





� Department of Homeland Security, Office of Inspector General, Detention and Removal of Illegal Aliens, April 2006. The Office of Inspector General reported that the DRO estimates that for Fiscal Year 2007, there will be approximately 605,000 foreign nationals admitted to state correctional facilities and local jails for crimes committed in the U.S.  Of that number, the DRO estimates that half will be removable foreign nationals.   


� Mendoza v. INS, 559 F. Supp. 842 (W.D. Tex. 1982). 


� Murillo v. Musegades, 809 F. Supp. 487 (W.D. Tex 1992). 
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