









































Opening Br. 26-28; Brief of Amici Curiae State Chambers of Commerce 5-9. That
Balkanized approach to immigration policy cannot be reconciled with Congress’
intent, as reflected in Section 115 of IRCA, that the immigration laws be
uniformly enforced, and Congress’ careful design of the federal system and
procedures through which that uniformity should be achieved.’

The House Judiciary Committee Report on IRCA confirms that states or
localities may only levy sanctions against “any person who has been found to have
violated the sanctions provisions in this legislation.” H.R. Conf. Rep. No.
99-682(1) at 58 (1986), 1986 USCCAN 5649, 5662 (emphasis added); see also
Opening Br. 32-33.7 Defendants refuse to concede that Congress intended a
finding of an IRCA violation to be a prerequisite for state sanctions, relying
instead on the final sentence of the paragraph in the Report. See Opp. Br. 23. But
that sentence merely clarifies that states may enact licensing schemes that contain
prohibitions on certain activity.

Defendants also miss the point of the Agricultural Worker Protection Act

(“AWPA”) in arguing that IRCA’s amendments to AWPA “do not support the

§ Contrary to Defendants’ suggestion (Opp. Br. 21), Sprietsma v. Mercury
Marine, 537 U.S. 51 (2002), does not minimize the federal interest in uniformity.
That case found that the federal interest in uniformity did not bar state law when,
unlike here, the relevant federal agency had expressly denied that its regulatory
conduct should have any pre-emptive effect. See id. at 68-70.

" The Court can consult IRCA’s legislative history to determine Congress’
intent. See Dent v. Cox Communications Las Vegas, Inc., 502 F.3d 1141, 1145
(9th Cir. 2007).




conclusion that Congress intended to broadly preempt the states’ ability to revoke
or suspend licenses.” Opp. Br. 24. Plaintiffs do not contend that a/l state
licensing sanctions are preempted. Rather, IRCA’s amendments to AWPA
confirm that Congress intended to require a federal violation under IRCA as a
predicate to any state licensing sanction. See Opening Br. 30-32. Nor can
Defendants draw support from AWPA’s provision indicating that compliance
“shall not excuse any person from compliance with appropriate State law and
regulation.” 29 U.S.C. §1871 (emphasis added). See Opp. Br. 24. The critical
question is what constitutes “appropriate” state law. The only “appropriate” state
laws in this area impose sanctions after a federal finding of an IRCA violation has
been made.

2. The Arizona Act Does Not Constitute A Permissible
“Licensing” Law

The Arizona Act is not a “licensing” or “similar” law within the meaning of
the savings clause. Opening Br. 28-30. Defendants state conclusorily that “[t]he
sanctions in the statute . . . are against business licenses as defined in the Act. For
that reason, the sanctions fall well within the savings clause.” Opp. Br. 24-25.
But Congress referred specifically to “licensing and similar laws,” not broadly to
any employer sanctions law that includes a sanction against what the state chooses
to call “licenses.” See Opening Br. 28-30, 33. Neither IRCA as a whole nor any
other evidence of congressional intent supports Defendants’ conclusion. The

savings clause does not encompass broad schemes of general applicability that



threaten to nullify instruments, such as articles of incorporation, that are not
considered “licenses” in any other context.®

Defendants’ view would allow states and localities to enact any parochial
scheme so long as it invokes the word “license.” This approach renders the
express preemption provision a nullity. Plaintiffs, in contrast, give effect to the
preemption provision and savings clause by allowing an exception to IRCA’s
prohibition on state sanctions for laws that impose a bona fide licensing sanction
after a federal IRCA finding.

B. The Arizona Act Is Conflict Preempted

Wholly apart from whether the Arizona Act is expressly preempted, conflict
preemption requires a separate and independent inquiry that compels invalidation
of both the E-Verify requirement and the employer sanctions provisions.

1. The E-Verify Mandate Conflicts With Federal Law

Congress created (and has maintained) a voluntary E-Verify program that
Arizona seeks to make mandatory. Defendants have no response to the
unequivocal language of the federal statute establishing E-Verify, including that

“any person or other entity that conducts any hiring . . . may elect to participate in

8 Defendants miss the point in criticizing Plaintiffs for pointing out that
Black’s Law Dictionary defines “licensing” as “[a] governmental body’s process
of issuing a license.” Opening Br. 30; Opp. Br. 26. The meaning of “licensing” in
the particular context of IRCA is not an issue that can be resolved by general
dictionary definitions. That the district court relied on the definition of “license”
when there is a contrary definition of “licensing” simply reinforces that Plaintiffs’
approach to analyzing the savings clause is correct.
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[E-Verify].” Illegal Immigration Reform and Immigrant Responsibility Act of
1996 (“IIRIRA”), Pub. L. No. 104-208, Div. C, 110 Stat. 3009-546, §402(a)
(emphasis added). See Opening Br. 39; Brief of Amici Curiae State Chambers of
Commerce 20-21. Defendants’ arguments that the Act’s E-Verify requirement is
not preempted ignore the express language of the federal E-Verify statute and
well-established preemption principles.

Defendants assert that “nothing in federal law prohibits a state from
requiring employers” to use E-Verify. Opp. Br. 38. But “conflict preemption . . .
turns on the identification of ‘actual conflict,” and not on an express statement of
pre-emptive intent.” Geier, 529 U.S. at 884 (emphasis added); see also Opening
Br. 41-42.

Defendants’ arguments that the E-Verify requirement is saved from
preemption because it will advance federal goals of reducing unauthorized
employment and improVing the verification system (Opp. Br. 38, 40), or address
the lack of employer participation in the program (Opp. Br. 39-40), are equally
unavailing. A state law that “interferes with the methods by which [a] federal
statute was designed to reach [its] goal” is preempted. Int’l Paper Co. v. Quelette,
479 U.S. 481, 494 (1987); see also Public Util. Dist. No. 1 of Grays Harbor
County Wash. v. IdaCorp Inc., 379 F.3d 641, 650 (9th Cir. 2004). “[Tlhe fact of a
common end hardly neutralizes conflicting means.” American Ins. Ass’nv.
Garamendi, 539 U.S. 396, 425 (2003) (quoting Crosby v. Nat’l Foreign Trade
Council, 530 U.S. 363, 379 (2000)). In particular, the Supreme Court has held that
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when the federal government chooses to phase-in a program gradually and provide
users a choice of methods, a state law that requires one particular method “more

..and . .. sooner” than does federal law is conflict preempted. Geier, 529 U.S.
at 874-75; see also Operﬁng Br. 36-37,40-41, 53.

That is exactly the case here. Congress unequivocally and expressly
allowed employers to elect whether to use E-Verify.

Further, under Defendants’ view of preemption, each of the 50 states could
mandate use of E-Verify, thereby turning the voluntary federal scheme — the
method chosen by Congress — into a de facto compulsory regime. Defendants
ignore (Opp. Br. 41) that conflict preemption exists when similar state or local
laws would collectively defeat Congress’ purpose. See, e.g., Bonito Boats, Inc. v.
Thunder Craft Boats, Inc., 489 U.S. 141, 161 (1989) (finding preemption where
“prospect of all 50 States establishing similar” laws would pose “substantial
threat” to federal objectives); Opening Br. 43-44.

Defendants do not dispute the significant problems with E-Verify. See
Opening Br. 42-43. Defendants dismiss these flaws as “policy arguments.” Opp.
Br. 40. But Congress has chosen to keep E-Verify voluntary. Opening Br. 39-40.°

Precisely because of this “policy” choice, Arizona cannot decide that employers

%1t is immaterial that DHS supports expanded use of E-Verify. See Opp. Br.
39, 40. Only Congress has the authority to mandate participation in E-Verify, and
Congress has repeatedly rejected legislation compelling the program’s use.
Opening Br. 39-40 & n.8. Defendants also erroneously equate DHS support for
expanded E-Verify use with an “agency interpretation” of the statute. Opp. Br. 39.
No such interpretation has been issued by DHS or any other agency.
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need E-Verify “more . . . and . . . sooner” than Congress determined. Geier, 529
U.S. at 874. The Supremacy Clause does not permit Arizona to contradict
Congress’ considered judgment simply out of a belief that the policy “debate will
only benefit from Arizona’s experience.” Opp. Br. 40.1°

2. The Employer Sanctions Scheme Conflicts With The
Comprehensive Federal System

Defendants do not dispute that Plaintiffs have demonstrated a number of
significant differences between the Act’s employer sanctions provisions and
federal law. Opening Br. 44-52. Defendants’ primary response is reliance on
IRCA'’s parenthetical savings clause to suggest that the Act can only be conflict

preempted if IRCA expressly bars the Act’s divergent provisions.'

10 Because the E-Verify mandate is preempted, the entire Arizona Act falls.
The district court correctly found that “everything” in the Act — “effective
deterrence, fair notice, opportunity to avoid sanctions, and under one view . . .
what is necessary [for due process]” —hangs on the E-Verify requirement. ER
58:14-18; see also Opening Br. 44 n.10. Defendants state conclusorily that the
“sanctions statute and the E-Verify requirement are not ‘inextricably intertwined.’”
Opp. Br. 41 n.14. To the contrary, as the district court recognized, the E-Verify
requirement imbues every aspect of the Act’s sanctions scheme.

1 E.g., Opp. Br. 29 (“Congress did not establish procedural requirements for
states to follow when imposing sanctions under 8 U.S.C. § 1324a(h)(2).”); id.
30-31 (“particularly where Congress specifically preserved state authority to
impose sanctions through state licensing laws . ... the possibility of different
outcomes does not mean state action is preempted”); id. 32 (“the Act’s serious
sanctions” do not conflict “because IRCA explicitly preserved state authority”); id.
35 (“Arizona’s statute supports [IRCA’s] purpose and does so in a manner that is
consistent with the authority Congress explicitly preserved for states in section
1324a(h)(2).”).
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But conflict preemption applies independently of express preemption. See
supra at 11; Int’l Paper Co., 479 U.S. at 493. Further, the savings clause relates
only to express preemption, and does not suggest any “intent to save state [laws]
that conflict with” federal law, “does not bar” the application of ordinary conflict
preemption principles, and does not impose any special burden on a plaintiff
asserting conflict preemption. Geier, 529 U.S. at 869, 870-74; accord Leipart v.
Guardian Industries, Inc., 234 F.3d 1063, 1069 (9th Cir. 2000); see also Opening
Br. 35-36. Under the governing conflict preemption standard, the Court is
obliged, regardless of its reading of 8 U.S.C. §1324a(h)(2), to decide whether the
Act ““stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.”” Geier, 529 U.S. at 873; see also Opening
Br. 36-37. Defendants fail to acknowledge, apply, or distinguish this critically
important principle.

Further, although}acknowledging the multiple conflicts Plaintiffs identify,
Defendants argue that Arizona’s Act is not preempted because it shares one of
IRCA’s purposes — reducing unauthorized employment. Opp. Br. 35. But this
single shared purpose does not excuse Arizona’s divergent scheme.

First, as Plaintiffs have demonstrated, IRCA sought to balance a reduction
in unauthorized employment with other important and competing purposes,
including minimizing the burden on businesses and preventing discrimination
against authorized employees and job applicants. See Opening Br. 16-18. The

Act’s emphasis on just one of several congressional purposes at the expense of
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others demonstrates conflict, not harmony, with Congress’ balanced system. See
Opening Br. 51.1

Second, common goals do not save a state statute that conflicts with
Congress’ chosen means. See supra at 11; Opening Br. 36-38. As Plaintiffs have
explained (Opening Br. 6-8, 16-18), Congress carefully chose the features of the
federal employer sanctions system to balance the multiple objectives that it sought
to achieve. The Arizona Act runs roughshod over these important choices by
creating an entirely separate and divergent adjudicative system from the one
Congress specified, discarding the procedural protections that Congress provided
to employers and employees, drastically increasing the severity of sanctions
without protecting against the resulting discrimination, and effectively eliminating
the I-9 safe harbor. Opening Br. 44-52.

Defendants confirm several of these serious conflicts. They acknowledge,
for example, that “a state court judge might reach a different conclusion than a
federal administrative law judge concerning whether an employer knowingly

employed unauthorized aliens.” Opp. Br. 30. Defendants also acknowledge that

12 Defendants suggest that state employer sanctions that “track” IRCA or
impose no new obligations are not conflict preempted. Opp. Br. 35 & n.13. This
does not aid Defendants’ argument, as Arizona’s Act does not “track” IRCA, but
imposes entirely new sanctions and procedural requirements. Opening Br. 44-53.
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the Act’s severe sanctions are not counterbalanced by any new protections against
discrimination. Opp. Br. 33-34." |

Defendants’ few criticisms of the conflicts Plaintiffs identify are misplaced.
Defendants rely on the existence of the 8 U.S.C. §1373(c) process (Opp. Br. 31),
even though it is designed for inquiries about “citizenship or immigration status,”
which is distinct from employment authorization. Opening Br. 46 & n.11.
Defendants have no response to Plaintiffs’ showing that, under federal law, IRCA
—not §1373(c) — determines whether an employer has knowingly employed an
unauthorized worker. Opening Br. 46. Section 1373(c) does not set forth or
envision any adjudicative procedure, much less one that could substitute for the
elaborate procedure that Congress created in IRCA."* Moreover, under
Defendants’ construction of the Act, a state court could disagree with any
§1373(c) response, which would necessarily provide for ‘non-uniform results. See

Opp. Br. 30-31, 47.

13 As amended, the Act prohibits investigation of complaints “based solely
on race, color, or national origin.” Ariz. Rev. Stat. §§23-212(B), 23-212.01(B).
This amendment does not cure the conflict. IRCA prohibits discrimination by
employers. 8 U.S.C. §1324b. The amendment addresses only discrimination by
complainants, not employers.

4 Defendants claim that “Plaintiffs incorrectly assume . . . that the
information received under 8 U.S.C. §1373(c) will not include information
necessary to determine work authorization.” Opp. Br. 31 n.10. Plaintiffs make no
such assumption. Whatever information §1373(c) provides, mere information
cannot substitute for an IRCA adjudication.
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Defendants label as “speculation” (Opp. Br. 34 n.12) Plaintiffs’ observation
that the Act effectively deprives employers of the I-9 affirmative defense because
federal law prohibits use of 1-9 forms and associated documents “for purposes
other than for enforcement of this chapter and sections 1001, 1028, 1546, and
1621 of title 18 [of the United States Code].” 8 U.S.C. § 1324a(b)(5). But
defending an action under Arizona’s Act does not constitute enforcement of any
provision of federal law..15 Nor is there any logical or statutory basis for
Defendants’ conjecture that an employer could prove I-9 compliance “through
some other type of evidence.” Opp. Br. 34 n.12."°

The entire purpose of the Act is to correct what Arizona views as Congress’
errors or failures by imposing a different, conflicting sanctions scheme on
Arizona’s employers. Opening Br. 10, 49 (quoting Governor). Arizona may not

act in derogation of the uniform federal system because the state is dissatisfied or

15 The recent clarification that employers will not lose their supposed I-9
defense for “accidental technical or procedural failure” does not address the state’s
inability to create such a defense in the first place. See H.B. 2745, §§4, 5
(amending Ariz. Rev. Stat. §§23-212(J), 23-212.01(J)).

18 mcalza v. Fendi North America, Inc., 479 F.3d 1005 (9th Cir. 2007), does
not help Defendants. See Opp. Br. 16. That case considered whether IRCA
excused a business from complying with generally applicable California
employment law in particular circumstances. The potential for conflict in this
case, where Arizona has set out to create a separate state scheme addressing a
central aspect of federal immigration law, is much greater. Moreover, in Incalza,
the Court found that the alleged incompatibility between state law and IRCA
simply did not exist, 479 F.3d at 1010-13, whereas in this case Defendants have
acknowledged a number of differences between state and federal law.
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frustrated with Congress’ choices. The Supremacy Clause forbids such unilateral
action.
II. THE ARIZONA ACT VIOLATES DUE PROCESS

Defendants concede that a license is a property interest that cannot be
suspended or revoked without due process. Opp. Br. 43. Their argument that the
Act satisfies this requirement founders because employers cannot present any
evidence regarding their employees’ work authorization status: “On determining
whether an employee is an unauthorized alien, the court shall consider only the
federal government’s détermination pursuant to 8 United States Code section
1373(c).” Ariz. Rev. Stat. §§23-212(H), 23-212.01(H) (emphasis added).

Defendants attempt to elide this statutory directive and the resulting due
process violation by suggesting that the sentence that follows this prohibition
trahsforms the §1373(c) response to a mere “rebuttable presumption.” Opp. Br.
44-47. Defendants’ interpretation of the Act is incorrect. Opening Br. 55-56.
Arizona law requires courts to “give effect to every provision in the statute . . .
[and] interpret the statute so that no provision is rendered meaningless.” Mejak v.
Granville, 136 P.3d 874, 876 (Ariz. 2006)."” Plaintiffs’ interpretation of
§§23-212(H) and 23-212.01(H) gives effect to both sentences by interpreting the

17 The principle that courts should prefer a constitutional interpretation of a
statute over an unconstitutional one (Opp. Br. 46) does not permit adopting
Defendants’ construction. That rule allows the Court to decide between two
permissible constructions. But Defendants ask the Court, in effect, to excise the
first sentence from §§23-212(H) and 23-212.01(H).
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“rebuttable presumption” language to mean that Arizona courts may require
authentication of the §1373(c) document. Defendants’ interpretation entirely
ignores the Act’s expresAs command that “the court shall consider only the federal
government’s determination” under §1373(c).

Further, Defendants’ attempt to explain their reading makes no sense. They
imply that §§23-212(H) and 23-212.01(H) concern whether state and local
officials can independently determine work authorization while investigating or
prosecuting alleged violations. Opp. Br. 45-46. But the language on its face
limits the state court’s consideration of evidence.'®

Because the only reading of §§23-212(H) and 23-212.01(H) that gives
effect to the entire provision precludes employers from rebutting the §1373(c)
response on an employee’s status, the Act constitutes a deprivation of due process.

Opening Br. 55-56."

18 Defendants’ reading ignores not only the statutory language, but also the
district court’s recognition that “State enforcement officials and State courts must
request and rely exclusively on the federal determination of ‘immigration status or
work authorization status’ provided by USCIS under 8 U.S.C. § 1373.” ER 36:6-8
(emphasis added). Apparently recognizing the flaws in Defendants’ interpretation,
the court declined to adopt it. ER 45:13.

19 The Court need not certify to the Arizona Supreme Court any question
about the Act’s interpretation. See Opp. Br. 47 n.17. Whatever the meaning of the
phrase “rebuttable presumption,” §§23-212(H) and 23-212.01(H) do not allow
Arizona courts to consider evidence other than the §1373(c) response to determine
an employee’s status because any other reading would ignore the first sentence.
Cf ACLU of Nev. v. Heller, 378 F.3d 979, 986-87 (9th Cir. 2004) (declining to
certify question of whether narrow construction of statute is correct because
statute is not “fairly susceptible” to such construction).
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Defendants’ alternative argument — that a court bound to follow the
§1373(c) response provides sufficient process (Opp. Br. 48-50) — entirely
misunderstands E-Verify and §1373(c). First, Defendants do not dispute that an
employee’s ability to contest an E-Verify tentative nonconfirmation cannot
provide due process to the employer. See Opening Br. 56-57. Defendants
nevertheless suggest that employers have adequate process because they
“[a]rguably” can request judicial review under the Administrative Procedures Act
of an E-Verify nonconfirmation when it occurs at the time of hire. Opp. Br. 49.
But any arguable availability of such review at the time of hire does not provide
due process to the employer at the critical time when the sanctions proceedings
take place and the “business death penalty” may be imposed.

Second, any process that E-Verify provides to employers is irrelevant
because the Act relies on the §1373(c) response. The E-Verify system queries
work authorization at the time of hire. But the §1373(c) response concerns an
individual’s current “status” — that is, “status” at the time of the state investigation
into sanctions, not at the time of hire. Given the possibility of changes in
individual status over time, E-Verify and §1373(c) answer different questions. See
Opening Br. 56 n.17. Aé a result, even if the E-Verify program provided
employers a chance to contest its outcome, it would not constitute due process
with respect to the separate §1373(c) response.

Defendants’ final argument, that §1373(c) itself affords adequate process,

relies on pure speculation about the §1373(c) program (Opp. Br. 49-50) to dispute
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Plaintiffs’ citation of record evidence about how a §1373(c) response is produced.
See ER 605; Opening Br. 46, 57. Moreover, even if employers had input into the
§1373(c) response, the Act would still deny due process. Defendants suggest only
that §1373(c) could allow employers to present information to a government
agency, not a court. “A neutral judge is one of the most basic due process
protections.” Reyes-Melendez v. INS, 342 F.3d 1001, 1006 (9th Cir. 2003)
(internal quotation marks omitted).

III. PLAINTIFFS HAVE STANDING

It is undisputed that Arizona’s Act coerces E-Verify use, thereby causing
economic harm sufficient for standing to sue the County Attorneys. Opening Br.
58-59; Opp. Br. 51. Plaintiffs also seek to enjoin state officials from
implementing or enforcing the Act, and to require revocation of a notice to
employers about the Act. ER 149-50, 192,214, 251. The Director of the
Department of Revenue, not County Attorneys, is responsible for the notice. See
Opening Br. 60. The Attorney General is responsible for investigations. See id.
So that they may obtain full relief, Plaintiffs seek a determination that they have
standing to sue state officials.

Defendants argue'that Plaintiffs lack standing to sue state officials because
their actions under the Arizona Act have not caused Plaintiffs’ E-Verify use. Opp.
Br. 53-55. Defendants fundamentally misconstrue standing law.

First, Defendants fail to address National Audubon Soc’y v. Davis, which

held that the economic loss to trappers from complying with a trapping restriction
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was “fairly traceable” to the new law because of five factors: “(1) the newness of
the statute; (2) the explicit prohibition against trapping contained in the text of
[the law]; (3) the state’s unambiguous press release mandating the removal of all
[banned] traps . . . ; (4) the amendment of state regulations to incorporate [the new
law]; and (5) the prosecution of one private trapper.” 307 F.3d 835, 856 (9th Cir.),
amended by 312 F.3d 416 (9th Cir. 2002). This case parallels National Audubon
in every significant respect, as the district court found. ER 110:11-19. The
Arizona Act is new, explicitly requires use of E-Verify (Ariz. Rev. Stat. §23-
214(A)), and has been incorporated into state regulation. Ariz. R. Civ. P. 65.2.
The Director of the Department of Revenue sent a letter to every Arizona
employer explaining the Act and commanding compliance with its provisions. ER
299. Finally, as the district court found: “Widespread enforcement is promised,
funded with appropriations. The likelihood of general prosecution is proven.” ER
113:14-15; ¢f Lake Carriers’ Ass’n v. MacMullan, 406 U.S. 498, 507-08 (1972)
(finding justiciable controversy where officials have not prosecuted but have
“sought on the basis of the act and the threat of future enforcement to obtain
compliance as soon as possible”).

Second, Defendants argue that state officials do not cause Plaintiffs’ E-
Verify use merely because the Act does not contain an enforcement mechanism to
“directly compel” E-Verify use and does not sanction its non-use. Opp. Br. 53.
But the Act coerces employers by requiring enrollment in E-Verify, and linking

substantial advantages to E-Verify use. For example, as the district court found,
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§23-212(I) (and now §23-212.01(I)) provide employers with a “good faith”
defense to liability, by creating a “rebuttable presumption” in favor of employers.
ER 111:1-112:27. This Court has routinely recognized standing to challenge state
acts that coerce harmful effects through means other than direct sanctions. See,
e.g., Clarkv. City of Lakewood, 259 F.3d 996, 1008 (9th Cir. 2001); Monterey
Mechanical Co. v. Wilson, 125 F.3d 702, 707-08 (9th Cir. 1997); Western Mining
Council v. Watt, 643 F.2d 618, 628 (9th Cir. 1981).%

Third, Defendants argue that state officials cannot be sued because they
have no prosecutorial authority. Opp. Br. 53-54. Defendants have no answer to
Plaintiffs’ showing (Opening Br. 59) that, where economic injury is at issue, state
officials’ authority to prosecute is not required for standing. See Nat’l Audubon
Soc’y, 307 F.3d at 855; see also, e.g., Wilbur v. Locke, 423 F.3d 1101, 1107-09
(9th Cir. 2005) (standing to sue state officials for allegedly illegal tribal compact
that caused economic injury).?!

Fourth, Defendants suggest that the state officials do not coerce Plaintiffs’

use of E-Verify. See Opp. Br. 53-55. But the Director of the Department of

2 [.ake Carriers’ Ass n is not to the contrary. That case involves a statute
that, unlike the Arizona Act, only stood to coerce plaintiffs through prosecution,
and nowhere suggests that direct enforcement mechanisms are required for
standing. 406 U.S. at 507-08.

2l Defendants rely on two cases that discuss prosecutorial authority, but
those cases do not involve economic injury. See Bronson v. Swensen, 500 F.3d
1099, 1107-08 (10th Cir. 2007); Planned Parenthood of Idaho, Inc. v. Wasden,
376 F.3d 908, 916 (9th Cir. 2004).
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Revenue and the Attorney General directly contribute to the Act’s coercive effect.
See Opening Br. 60. De_fendants dismiss the Director’s notice to employers as
equivalent to a publisher printing a statute. Opp. Br. 55. But this Court has
already concluded in National Audubon that exactly such notice — describing a law
and instructing individuals how to comply — makes compliance “fairly traceable”
to a new law. 307 F.3d at 843, 856. The Attorney General’s investigative powers
are also unquestionably central to the Act’s enforcement scheme and the pressure
it puts on employers to use E-Verify. Meaningful investigation makes real the
possibility of sanctions proceedings; the real possibility of sanctions proceedings
coerces employers to use E-Verify. “This chain of causation has more than one
link, but it is not hypothetical or tenuous; nor do [the state officials] challenge its
plausibility.” Id. at 849.%

Finally, Defendants incorrectly suggest that Plaintiffs must show that relief
against the state officials will entirely protect Plaintiffs from E-Verify use. See
Opp. Br. 53-54. Plaintiffs have standing to sue state officials who contribute to

the harm, even if those officials are not the only cause and cannot alone

22 For the same reasons, state officials’ acts are fairly traceable to the
diversion of resources resulting from E-Verify use. See Opening Br. 60-61 n.21.
Contrary to Defendants’ argument (Opp. Br. 55-56), Plaintiffs have shown
“concrete and demonstrable injury to [their] organization[s’] activities — with the
consequent drain on the organization[s’] resources.” Havens Realty Corp. v.
Coleman, 455 U.S. 363, 379 (1982). See ER 490-97, 500-04. Standing for such
injury is not confined to fair housing cases. See, e.g., El Rescate Legal Services,
Inc. v. Executive Office of Immigration Review, 959 F.2d 742, 748 (9th Cir. 1992)
(as amended).

24




completely redress Plaintiffs’ harm. See Planned Parenthood, 376 F.3d at 920
(standing to sue attorney general due to his prosecutorial authority even though
county prosecutors could independently prosecute under challenged act); Los
Angeles County Bar Ass’nv. Eu, 979 F.2d 697, 701 (9th Cir. 1992) (standing
because “were this court to rule in [plaintiff’s] favor, it is /ikely that the alleged
injury would be to some extent ameliorated”) (emphases added).
IV. THE ELEVENTH AMENDMENT DOES NOT APPLY

Defendants also argue that the Eleventh Amendment bars Plaintiffs’ claims
against the state officials. Opp. Br. 56-58.2 As Defendants concede, however,
suits challenging the constitutionality of a state law and seeking declaratory and
injunctive relief fall under the well-established exception to the Eleventh
Amendment in Ex Parte Young, 209 U.S. 123 (1908). Opp. Br. 56. State officers
sued in their official capacity, as here, must only have “some connection with the
enforcement of [the] act.” Ex Parte Young, 209 U.S. at 157 (emphasis added).
This standard is met when state officials have specific duties that “giv[e] effect” to
a challenged statute. Los Angeles County Bar Ass'n, 979 F.2d at 704.

The state officials’ actions in this case give effect to and enforce both the
Act’s employer sanctions provisions and E-Verify requirement for the same

reasons that Plaintiffs’ injuries are fairly traceable to state officials’ actions. See

23 This argument is waived as to the employer sanctions provisions, and as
to B-Verify in Arizona II, because Defendants did not assert it below. PSER 1-25;
Hill v. Blind Indus. & Servs. of Md., 179 F.3d 754, 763 (9th Cir. 1999), amended
by 201 F.3d 1186 (9th Cir. 2000).
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generally Planned Parenthood, 376 F.3d at 920 (“For the same reasons [as
standing requirements are satisfied], both defendants are properly named under Ex
parte Young.”). The Director of the Department of Revenue’s action to inform
employers about the Act ensures that all employers are knowledgeable and have
the opportunity to comply. Cf. Nat’l Audubon Soc’y, 307 F.3d at 843, 847
(Eleventh Amendment does not bar suit against director of state agency
responsible for enforcerhent including press release about new law). The Attorney
General’s duty to investigate and refer complaints is integral to the Act’s sanctions
scheme, and gives effect to the E-Verify requirement by coercing employers to
enroll.

Defendants argue that the connection between these statutory duties and the
Act is “minimal” because the County Attorneys retain prosecutorial authority.
Opp. Br. 58.%* But state officials need not have sole or primary responsibility. See
Los Angeles County Bar Ass’n, 979 F.2d at 701, 704 (finding Eleventh
Amendment did not protect from suit defendants who were only involved “to some
extent” in alleged injuries and were not solely responsible for implementation);

Planned Parenthood, 376 F.3d at 920 (concluding that attorney general had “some

2 Defendants primarily rely on cases discussing state officials’ general
supervisory powers or general duties to enforce state law. Opp. Br. 57. These
cases are inapposite because the Attorney General’s duty to investigate and the
Director of the Department of Revenue’s duty to give notice are specific to the
Act, and distinct from supervision of other officials.
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connection” to challenged statute even though county prosecutors could also have

performed relevant tasks).

Further, the state officials’ duties under the Act are anything but minimal.

The notice to employers and the investigations and referrals are central to the

Act’s core purpose: to reduce the employment of unlawful workers. National

Audubon, which Defendants cite (Opp. Br. 58), does not suggest otherwise. The

state officials are therefore amenable to suit.

CONCLUSION

For the reasons set forth above and in Plaintiffs’ Opening Brief, the district

court’s judgments should be reversed and an injunction should issue.

Dated: May 13, 2008

RespectfulZ\/sZ?uitted,
By: / M

/ Jonathan We'fssglass

By: Bt ML/

Burt M. Rublin

By: 4,«/ /m/k//)(/«/

/J oel W. Nontkin
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House Engrossed

State of Arizona

House of Representatives
Forty-eighth Legislature
Second Regular Session
2008

HOUSE BILL 2745

AN ACT

AMENDING SECTIONS 13-2008, 13-2010, 23-211 AND 23-212, ARIZONA REVISED
STATUTES; AMENDING TITLE 23, CHAPTER 2, ARTICLE 2, ARIZONA REVISED STATUTES,
BY ADDING SECTION 23-212.01; AMENDING SECTION 23-214, ARIZONA REVISED
STATUTES; AMENDING TITLE 23, CHAPTER 2, ARTICLE 2, ARIZONA REVISED STATUTES,
BY ADDING SECTIONS 23-215 AND 23-216; AMENDING TITLE 23, CHAPTER 2, ARTICLE
7. ARIZONA REVISED STATUTES, BY ADDING SECTION 23-361.01; AMENDING TITLE 41,
CHAPTER 6, ARIZONA REVISED STATUTES, BY ADDING ARTICLE 7.2; AMENDING TITLE
41, ARIZONA REVISED STATUTES, BY ADDING CHAPTER 44; RELATING TO EMPLOYMENT
OF UNAUTHORIZED ALTENS.

(TEXT OF BILL BEGINS ON NEXT PAGE)

jAppendix A
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H.B. 2745

Be it enacted by the Legislature of the State of Arizona:

Section 1. Section 13-2008, Arizona Revised Statutes, is amended to
read:

13-2008. Taking or knowingly accepting identity of another

person or entity: classification

A. A person commits taking the identity of another person or entity if
the person knowingly takes, purchases, manufactures, records, possesses or
uses any personal identifying information or entity identifying information
of another person or entity, including a real or fictitious person or entity,
without the consent of that other person or entity, with the intent to obtain
or use the other person's or entity's identity for any unlawful purpose or to
cause loss to-a person or entity whether or not the person or entity actually
suffers any economic loss as a result of the offense, OR WITH THE INTENT TO
OBTAIN OR CONTINUE EMPLOYMENT.

B. A PERSON COMMITS KNOWINGLY ACCEPTING THE IDENTITY OF ANOTHER PERSON
IF THE PERSON, IN HIRING AN EMPLOYEE, KNOWINGLY DOES BOTH OF THE FOLLOWING:

1. ACCEPTS ANY PERSONAL IDENTIFYING INFORMATION OF ANOTHER PERSON FROM
AN INDIVIDUAL AND KNOWS THAT THE INDIVIDUAL IS NOT THE ACTUAL PERSON
IDENTIFIED BY THAT INFORMATION.

9. USES THAT IDENTITY INFORMATION FOR THE PURPOSE OF DETERMINING
WHETHER THE INDIVIDUAL WHO PRESENTED THAT IDENTITY INFORMATION HAS THE LEGAL
RIGHT OR AUTHORIZATION UNDER FEDERAL LAW TO WORK IN THE UNITED STATES AS
DESCRIBED AND DETERMINED UNDER THE PROCESSES AND PROCEDURES UNDER 8 UNITED
STATES CODE SECTION 1324a.

&- (. On the request of a person or entity, a peace officer in any
jurisdiction in which an element of #®e AN offense UNDER THIS SECTION is
committed, a result of the AN offense UNDER THIS SECTION occurs or the person
or entity whose identity is taken OR ACCEPTED resides or is located shall
take a report. The peace officer may provide a copy of the report to any
other law enforcement agency that is located in a jurisdiction in which a
violation of this section occurred.

G- D. If a defendant is alleged to have committed multiple violations
of this section within the same county, the prosecutor may file a complaint
charging all of the violations and any related charges under other sections
that have not been previously filed in any precinct in which a violation is
alleged to have occurred. If a defendant is alleged to have committed
multiple violations of this section within the state, the prosecutor may file
a complaint charging all of the violations and any related charges under
other sections that have not been previously filed in any county in which a
violation is alleged to have occurred.

5+ E. This section does not apply to a violation of section 4-241 by
a person who is under twenty-one years of age.

E~ F. Taking the identity of another person or entity OR KNOWINGLY
ACCEPTING THE IDENTITY OF ANOTHER PERSON is a class 4 felony.

-1 -
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Sec. 2. Section 13-2010, Arizona Revised Statutes, is amended to read:

13-2010. Trafficking in the identity of another person or

entity:; classification

A. A person commits trafficking in the jdentity of another person or
entity if the person knowingly sells, transfers or transmits any personal
identifying information or entity jdentifying information of another person
or entity, including a real or fictitious person or entity, without the
consent of the other person or entity for any unifawful purpose or to cause
loss to the person or entity whether or not the other person or entity
actually suffers any economic loss, OR ALLOWING ANOTHER PERSON TO OBTAIN OR
CONTINUE EMPLOYMENT.

B. This section does not apply to a-violation of section 4-241 by a
person who is under twenty-one years of age.

C. Trafficking in the identity of ancther person or entity is a
class 2 felony.

Sec. 3. Section 23-211, Arizona Revised Statutes, is amended to read:

23-211. Definitions

In this article, unless the context otherwise requires:

1. "Agency" means any agency, department, board or commission of this
state or a county, city or town that issues a license for purposes of
operating a business in this state.

o “EMPLOY"™ MEANS HIRING AN EMPLOYEE AFTER DECEMBER 31, 2007.

3. TEmployee":

(a) Means any person who gerferms emuteyment PROVIDES services OR
LABOR for an employer purgoaat—ito—ih ertpr-oyment—retattonship-bebween—ihe
emptoyee—and—empteyer IN THIS STATE FOR WAGES OR OTHER REMUNERATION.

(b) DOES NOT INCLUDE AN INDEPENDENT CONTRACTOR.

4. "Employer" means any individual or type of organization that
transacts business in this state, that has a license issued by an agency in
this state and that employs one or more Hagividuats who—perfopn—enptoynert

sepyiees EMPLOYEES in this state. Employer 1nc1udes' this state, any

political subdivision of this state and self-employed persons. IN THE CASE
OF AN INDEPENDENT CONTRACTOR, EMPLOYER MEANS THE INDEPENDENT CONTRACTOR AND
DOES NOT MEAN THE PERSON OR ORGANIZATION THAT USES THE CONTRACT LABOR.

2 5. "Basde-piieds E-VERIFY program” means the Hoesie employment
verification pilot program as jointly administered by the United States
department of homeland security and the social security administration or ANY
OF its successor pregram PROGRAMS.

6. “INDEPENDENT CONTRACTOR" MEANS ANY INDIVIDUAL OR ENTITY THAT
CARRIES ON AN INDEPENDENT BUSINESS, THAT CONTRACTS TO DO A PIECE OF WORK
ACCORDING TO THE INDIVIDUAL'S OR ENTITY'S OWN MEANS AND METHODS AND THAT IS
SUBJECT TO CONTROL ONLY AS TO RESULTS. WHETHER AN INDIVIDUAL OR ENTITY IS AN
INDEPENDENT CONTRACTOR IS DETERMINED ON A CASE-BY-CASE BASIS THROUGH VARIOUS
FACTORS, INCLUDING WHETHER THE INDIVIDUAL OR ENTITY:

_2_
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(a) SUPPLIES THE TOOLS OR MATERIALS.

(b) MAKES SERVICES AVAILABLE TO THE GENERAL PUBLIC.

(c) WORKS OR MAY WORK FOR A NUMBER OF CLIENTS AT THE SAME TIME.

(d) HAS AN OPPORTUNITY FOR PROFIT OR LOSS AS A RESULT OF LABOR OR
SERVICE PROVIDED.

(e) TINVESTS IN THE FACILITIES FOR WORK.

(f) DIRECTS THE ORDER OR SEQUENCE IN WHICH THE WORK IS COMPLETED.

(g) DETERMINES THE HOURS WHEN THE WORK IS COMPLETED.

%- 7. "Intentionally™ has the same meaning prescribed in section

4. 8. "Knowingly employ an unauthorized alien” means the actions
described in 8 United States Code section 1324a. This term shall .be
interpreted consistently with 8 United States Code section 1324a and any

pplicable federal rules and regulations.

Foy 9. "License":

(a) Means any agency permit, certificate, approval, registration,
charter or similar form of authorization that is required by law and that is
issued by any agency for the purposes of operating a business in this state.

(b) Inciudes:

(i) Articles of incorporation under title 10.

(i1) A certificate of partnership, a partnership registration or
articles of organization under title 29.

(ii1) A grant of authority issued under title 10, chapter 15.

(iv) Any transaction privilege tax license.

(c) Does not include:

(i) Any license issued pursuant to title 45 or 49 or rules adopted
pursuant to those titles.

(ii) Any professional license.

10. "SOCIAL SECURITY NUMBER VERIFICATION SERVICE" MEANS THE PROGRAM
ADMINISTERED BY THE SOCIAL SECURITY ADMINISTRATION OR ANY OF ITS SUCCESSOR
PROGRAMS.

&- 11. "Unauthorized alien" means an alien who does not have the
legal right or authorization under federal law to work in the United States
as described in 8 United States Code section 1324a(h)(3).

Sec. 4. Section 23-212, Arizona Revised Statutes, is amended to read:

23-212. Knowingly employing unauthorized aliens; prohibition:

false and frivolous complaints; violation;
classification: license suspension and revocation;
affirmative defense

A. An employer shall not inEenttenaity T L e R 7 S R S St v
knowingly employ an unauthorized alien. IF, IN THE CASE WHEN AN EMPLOYER
USES A CONTRACT, SUBCONTRACT OR OTHER INDEPENDENT CONTRACTOR AGREEMENT TO
OBTAIN THE LABOR OF AN ALIEN IN THIS STATE, THE EMPLOYER KNOWINGLY CONTRACTS
WITH AN UNAUTHORIZED ALIEN OR WITH A PERSON WHO EMPLOYS OR CONTRACTS WITH AN

_3_
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UNAUTHORIZED ALIEN TO PERFORM THE LABOR, THE EMPLOYER VIOLATES THIS
SUBSECTION.

B. THE ATTORNEY GENERAL SHALL PRESCRIBE A COMPLAINT FORM FOR A PERSON
TO ALLEGE A VIOLATION OF SUBSECTION A OF THIS SECTION. THE COMPLAINANT SHALL
NOT BE REQUIRED TO LIST THE COMPLAINANT'S SOCIAL SECURITY NUMBER ON THE
COMPLAINT FORM OR TO HAVE THE COMPLAINT FORM NOTARIZED. On receipt of a
complaint ON A PRESCRIBED COMPLAINT FORM that an employer allegedly
e O b by B i it i R p e g e —6r . Kknowingly  employs  an
unauthorized alien, the attorney general or county attorney shall investigate
whether the employer has violated subsection A OF THIS SECTION. IF A
COMPLAINT IS RECEIVED BUT IS NOT SUBMITTED ON A PRESCRIBED COMPLAINT FORM,
THE ATTORNEY GENERAL OR COUNTY ATTORNEY- MAY INVESTIGATE WHETHER THE EMPLOYER
HAS VIOLATED SUBSECTION A OF THIS SECTION. THIS SUBSECTION SHALL NOT BE
CONSTRUED TO PROHIBIT THE FILING OF ANONYMOUS COMPLAINTS THAT ARE NOT
SUBMITTED ON A PRESCRIBED COMPLAINT FORM. THE ATTORNEY GENERAL OR COUNTY
ATTORNEY SHALL NOT INVESTIGATE COMPLAINTS THAT ARE BASED SOLELY ON RACE,
COLOR OR NATIONAL ORIGIN. A COMPLAINT THAT IS SUBMITTED TO A COUNTY ATTORNEY
SHALL BE SUBMITTED TO THE COUNTY ATTORNEY IN THE COUNTY IN WHICH THE ALLEGED
UNAUTHORIZED ALIEN IS OR WAS EMPLOYED BY THE EMPLOYER. THE COUNTY SHERIFF OR
ANY OTHER LOCAL LAW ENFORCEMENT AGENCY MAY ASSIST IN INVESTIGATING A
COMPLAINT. When investigating a complaint, the attorney general or county
attorney shall verify the work authorization of the alleged unauthorized
alien with the federal government pursuant to 8 United States Code section
1373(c). A state, county or local official shall not attempt to
independently make a final determination on whether an alien is authorized to
work in the United States. An alien's immigration status or work
authorization status shall be verified with the federal government pursuant
to 8 United States Sode section 1373(c). A person who knowingly files a
false and frivolous complaint under this subsection is guilty of a class 3
misdemeanor.

C. If, after an investigation, the attorney general or county attorney
determines that the complaint is not FALSE AND frivolous:

1. The attorney general or county attorney shall notify the United
States immigration and customs enforcement of the unauthorized alien.

2. The attorney general or county attorney shall notify the local law
enforcement agency of the urauthorized alien.

3. The attorney general shall notify the appropriate county attorney
to bring an action pursuant to subsection D OF THIS SECTION if the complaint
was originally filed with the attorney general.

D. An action for a violation of subsection A OF THIS SECTION shall be
brought against the employer by the county attorney in the county where the
unauthorized alien employee is OR WAS employed BY THE EMPLOYER. The county
attorney shall not bring an action against any employer for any violation of
subsection A OF THIS SECTION that occurs before January 1, 2008. A second

_4_
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H.B. 2745

violation of this section shall be based only on an unauthorized alien who is
OR WAS employed by the employer after an action has been brought for a
violation of subsection A OF THIS SECTION OR SECTION 23-212.01, SUBSECTION A.

E. For any action in superior court under this section, the court
shall expedite the action, including assigning the hearing at the earliest
practicable date.

F. On a finding of a violation of subsection A OF THIS SECTION:

1. For a first violation dusiag—a—theee—year—period ol e T

the court:

(a) Shall order the employer to terminate the employment of all
unauthorized aliens. -

(b) Shall order the employer to be subject to a three year
probationary period FOR THE BUSINESS LOCATION WHERE THE UNAUTHORIZED ALIEN
PERFORMED WORK. During the probationary period the employer shall file
quarterly reports IN THE FORM PROVIDED IN SECTION 23-722.01 with the county
attorney of each new employee who is hired by the employer at the specitie
BUSINESS location where the unauthorized alien performed work.

(c) Shall order the employer to file a signed sworn affidavit with the
county attorney within three business days after the order is issued. The
affidavit shall state that the employer has terminated the employment of all
unauthorized aliens IN THIS STATE and that the employer will not
intentionally or knowingly employ an unauthorized alien IN THIS STATE. The
court shall order the appropriate agencies to suspend all Ticenses subject to
this subdivision that are held by the employer if the employer fails to file
a signed sworn affidavit with the county attorney within three business days
after the order is issued. A1l Ticenses that are suspended under this
subdivision shall remain suspended until the emptoyer files a signed sworn
affidavit with the county attorney. Notwithstanding any other law, on filing
of the affidavit the suspended Tlicenses shall be reinstated immediately by
the appropriate agencies. For the purposes of this subdivision, the licenses
that are subject to suspension under this subdivision are all licenses that

NN
[ P

Lor—i, AS DESCRIBED IN PARAGRAPH 3 OF THIS SUBSECTION,

are held by the employer afg—that—are—NeCoiiany Lo operiie—the—enpbrer-s
business—at—tho—smployerss SPECIFIC TO THE business location where the
unauthorized alien performed work. If a-}tcerse-+s fet-aeeesserhry-Eo-operete

phe-employeris-business—at THE EMPLOYER DOES NOT HOLD A LICENSE SPECIFIC TO
the speeiiie BUSINESS location where the unauthorized alien performed work,
but a license is necessary to operate the employer's business in general, the
licenses that are subject to suspension under this subdivision are all
licenses that are held by the employer at the employer's primary place of
business. On receipt of the court's order and notwithstanding any other Taw,
the appropriate agencies shall suspend the licenses according to the court's
order. The court shall send a copy of the court's order to the attorney
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held by the employer antg—ibat—aPe—HeEesSisy—io sperobethe—enptoyerss
business—ab—the—emptoyerts SPECIFIC TO THE business location where the
unauthorized alien performed work. If e-ticerse-+s AT REEeaTa Py P GReTETe

che-employents-business-at THE EMPLOYER DOES NOT HOLD A LICENSE SPECIFIC TO
the speetfie BUSINESS location where the unauthorized alien performed work,
but a license is necessary to operate the employer's business in general, the
court shall order the appropriate agencies to permanently revoke all licenses
that are held by the employer at the employer's primary place of business.
On receipt of the order and notwithstanding any other law, the appropriate
agencies shall immediately revoke the licenses.

3. THE VIOLATION SHALL BE CONSIDERED:

(a) A FIRST VIOLATION BY AN EMPLOYER AT A BUSINESS LOCATION IF THE
VIOLATION DID NOT OCCUR DURING A PROBATIONARY PERIOD OQRDERED BY THE COURT
UNDER THIS SUBSECTION OR SECTION 23-212.01, SUBSECTION F FOR THAT EMPLOYER'S
BUSINESS LOCATION.

(b) A SECOND VIOLATION BY AN EMPLOYER AT A BUSINESS LOCATION IF THE
VIOLATION OCCURRED DURING A PROBATIONARY PERIOD ORDERED BY THE COURT UNDER
THIS SUBSECTION OR SECTION 23-212.01, SUBSECTION F FOR THAT EMPLOYER'S
BUSINESS LOCATION.

G. The attorney general shall maintain copies of court orders that are
received pursuant to subsection F OF THIS SECTION and shall maintain a
database of the employers whe AND BUSINESS LOCATIONS THAT have a first
violation of subsection A OF THIS SECTION and make the court orders available
on the attorney general's website.
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H. On determining whether an employee is an unauthorized alien, the
court shall consider only the federal government's determination pursuant to
8 United States Code section 1373(c). The federal government's determination
creates a rebuttable presumption of the employee's lawful status. The court
may take judicial notice of the federal government's determination and may
request the federal government to provide automated or testimonial
verification pursuant to 8 United States Code section 1373(c).

I. For the purposes of this section, proof of verifying the employment
authorization of an employee through the baste-s+tet E-VERIFY program creates
a rebuttabie presumption that an employer did not Lot enbiangblyenpboyein
whaabharired o lten-ar knowingly employ an unauthorized alien.

J. For the purposes cf this section, an employer w#e THAT establishes
that it has complied in good faith with the requirements of 8 United States
Code section 43245 172A=fh‘ astab!1sh°s an affirmative defense that the
employer did not Frtentietal . knowingly employ an unauthorized alien. AN
EMPLOYER IS CONSIDERED TO HAVE COMPLIED WITH THE REQUIREMENTS OF 8 UNITED
STATES CODE SECTION 1324a(b), NOTWITHSTANDING AN ISOLATED, SPORADIC OR
ACCIDENTAL TECHNICAL OR PROCEDURAL FAILURE TO MEET THE REQUIREMENTS, IF THERE
IS A GOOD FAITH ATTEMPT TO COMPLY WITH THE REQUIREMENTS.

Sec. 5. Title 23, chapter 2, article 2, Arizona Revised Statutes, is
amended by adding section 23-212.01, to read:

23-212.01. Intentionally employing unauthorized aliens;
prohibition; false and frivolous complaints:
violation: classification; license suspension and
revocation: affirmative defense

A. AN EMPLOYER SHALL NOT INTENTIONALLY EMPLOY AN UNAUTHORIZED ALIEN,
IF, IN THE CASE WHEN AN EMPLOYER USES A CONTRACT, SUBCONTRACT OR OTHER
INDEPENDEMT CONTRACTOR AGREEMENT TO OBTAIN THE LABOR OF AN ALIEN IN THIS
STATE, THE EMPLOYER INTENTIONALLY CONTRACTS WITH AN UNAUTHORIZED ALIEN OR
WITH A PERSON WHO EMPLOYS OR CONTRACTS WITH AN UNAUTHORIZED ALIEN TO PERFORM
THE LABOR, THE EMPLOYER VIOLATES THIS SUBSECTION.

B. THE ATTORNEY GENERAL SHALL PRESCRIBE A COMPLAINT FORM FOR A PERSON
TO ALLEGE A VIOLATION OF SUBSECTION A OF THIS SECTION. THE COMPLAINANT SHALL
NOT BE REQUIRED TO LIST THE COMPLAINANT'S SOCIAL SECURITY NUMBER ON THE
COMPLAINT FORM OR TO HAVE THE COMPLAINT FORM NOTARIZED. ON RECEIPT OF A
COMPLAINT ON A PRESCRIBED COMPLAINT FORM THAT AN EMPLOYER ALLEGEDLY
INTENTIONALLY EMPLOYS AN UNAUTHORIZED ALIEN, THE ATTORNEY GENERAL OR COUNTY
ATTORNEY SHALL INVESTIGATE WHETHER THE EMPLOYER HAS VIOLATED SUBSECTION A OF
THIS SECTION. IF A COMPLAINT IS RECEIVED BUT IS NOT SUBMITTED ON A
PRESCRIBED COMPLAINT FORM, THE ATTORNEY GENERAL OR COUNTY ATTORNEY MAY
INVESTIGATE WHETHER THE EMPLOYER HAS VIOLATED SUBSECTION A OF THIS SECTION.
THIS SUBSECTION SHALL NOT BE CONSTRUED TO PROHIBIT THE FILING OF ANONYMOUS
COMPLAINTS THAT ARE NOT SUBMITTED ON A PRESCRIBED COMPLAINT FORM. THE
ATTORNEY GENERAL OR COUNTY ATTORNEY SHALL NOT INVESTIGATE COMPLAINTS THAT ARE

_8_
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BASED SOLELY ON RACE, COLOR OR NATIONAL ORIGIN. A COMPLAINT THAT IS
SUBMITTED TO A COUNTY ATTORNEY SHALL BE SUBMITTED TO THE COUNTY ATTORNEY IN
THE COUNTY IN WHICH THE ALLEGED UNAUTHORIZED ALIEN IS OR WAS EMPLOYED BY THE
EMPLOYER. THE COUNTY SHERIFF OR ANY OTHER LOCAL LAW ENFORCEMENT AGENCY MAY
ASSIST IN INVESTIGATING A COMPLAINT. WHEN INVESTIGATING A COMPLAINT, THE
ATTORNEY GENERAL OR COUNTY ATTORNEY SHALL VERIFY THE WORK AUTHORIZATION OF
THE ALLEGED UNAUTHORIZED ALIEN WITH THE FEDERAL GOVERNMENT PURSUANT TO
8 UNITED STATES CODE SECTION 1373(c). A STATE, COUNTY OR LOCAL OFFICIAL
SHALL NOT ATTEMPT TO INDEPENDENTLY MAKE A FINAL DETERMINATION ON WHETHER AN
ALIEN IS AUTHORIZED TO WORK IN THE UNITED STATES. AN ALIEN'S IMMIGRATION
STATUS OR WORK AUTHORIZATION STATUS SHALL BE VERIFIED WITH THE FEDERAL
GOVERNMENT PURSUANT TO 8 UNITED STATES CODE SECTION 1373(¢). A PERSON WHO
KNOWINGLY FILES A FALSE AND FRIVOLOUS COMPLAINT UNDER THIS SUBSECTION IS
GUILTY OF A CLASS 3 MISDEMEANOR.

C. 1IF, AFTER AN INVESTIGATION, THE ATTORNEY GENERAL OR COUNTY ATTORNEY
DETERMINES THAT THE COMPLAINT IS NOT FALSE AND FRIVOLOUS:

1. THE ATTORNEY GENERAL OR COUNTY ATTORNEY SHALL NOTIFY THE UNITED
STATES IMMIGRATION AND CUSTOMS ENFORCEMENT OF THE UNAUTHORIZED ALIEN.

9. THE ATTORNEY GENERAL OR COUNTY ATTORNEY SHALL NOTIFY THE LOCAL LAW
ENFORCEMENT AGENCY OF THE UNAUTHORIZED ALLEN.

3. THE ATTORNEY GENERAL SHALL NOTIFY THE APPROPRIATE COUNTY ATTORNEY
TO BRING AN ACTION PURSUANT TO SUBSECTION D OF THIS SECTION IF THE COMPLAINT
WAS ORIGINALLY FILED WITH THE ATTORNEY GENERAL.

D. AN ACTION FOR A VIOLATION OF SUBSECTION A OF THIS SECTION SHALL BE
BROUGHT AGAINST THE EMPLOYER BY THE COUNTY ATTORNEY IN THE COUNTY WHERE THE
UNAUTHORIZED ALIEN EMPLOYEE IS OR WAS EMPLOYED BY THE EMPLOYER. THE COUNTY
ATTORNEY SHALL NOT BRING AN ACTION AGAINST ANY EMPLOYER FOR ANY VIOLATION OF
SUBSECTION A OF THIS SECTION THAT OCCURS BEFORE JANUARY 1, 2008. A SECOND
VIOLATION OF THIS SECTION SHALL BE BASED ONLY ON AN UNAUTHORIZED ALIEN WHO IS
OR WAS EMPLOYED BY THE EMPLOYER AFTER AN ACTION HAS BEEN BROUGHT FOR A
VIOLATION OF SUBSECTION A OF THIS SECTION OR SECTION 23-212, SUBSECTION A.

E. FOR ANY ACTION IN SUPERIOR COURT UNDER THIS SECTION, THE COURT
SHALL EXPEDITE THE ACTION, INCLUDING ASSIGNING THE HEARING AT THE EARLIEST
PRACTICABLE DATE.

F. ON A FINDING OF A VIOLATION OF SUBSECTION A OF THIS SECTION:

1. FOR A FIRST VIOLATION, AS DESCRIBED IN PARAGRAPH 3 OF THIS
SUBSECTION, THE COURT SHALL: :

(a) ORDER THE EMPLOYER TO TERMINATE THE EMPLOYMENT OF ALL UNAUTHORIZED
ALTENS.

(b) ORDER THE EMPLOYER TO BE SUBJECT TO A FIVE YEAR PROBATIONARY
PERIOD FOR THE BUSINESS LOCATION WHERE THE UNAUTHORIZED ALTEN PERFORMED WORK.
DURING THE PROBATIONARY PERIOD THE EMPLOYER SHALL FILE QUARTERLY REPORTS 1IN
THE FORM PROVIDED IN SECTION 23-722.01 WITH THE COUNTY ATTORNEY OF EACH NEW
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EMPLOYEE WHO IS HIRED BY THE EMPLOYER AT THE BUSINESS LOCATION WHERE THE
UNAUTHORIZED ALIEN PERFORMED WORK.

(c) ORDER THE APPROPRIATE AGENCIES TO SUSPEND ALL LICENSES DESCRIBED
IN SUBDIVISION (d) OF THIS PARAGRAPH THAT ARE HELD BY THE EMPLOYER FOR A
MINIMUM OF TEN DAYS. THE COURT SHALL BASE ITS DECISION ON THE LENGTH OF THE
SUSPENSION UNDER THIS SUBDIVISION ON ANY EVIDENCE OR INFORMATION SUBMITTED TO
IT DURING THE ACTION FOR A VIOLATION OF THIS SUBSECTION AND SHALL CONSIDER
THE FOLLOWING FACTORS, IF RELEVANT:

(i) THE NUMBER OF UNAUTHORIZED ALIENS EMPLOYED BY THE EMPLOYER.

(ii) ANY PRIOR MISCONDUCT BY THE EMPLOYER.

(iii) THE DEGREE OF HARM RESULTING FROM THE VIOLATION.

(iv) WHETHER THE EMPLOYER MADE GOOD FAILTH EFFORTS TO COMPLY WITH ANY
APPLICABLE REQUIREMENTS.

(v) THE DURATION OF THE VIOLATION.

(vi) THE ROLE OF THE DIRECTORS, OFFICERS OR PRINCIPALS OF THE EMPLOYER
IN THE VIOLATION.

(vii) ANY OTHER FACTORS THE COURT DEEMS APPROPRIATE.

(d) ORDER THE EMPLOYER TO FILE A SIGNED SWORN AFFIDAVIT WITH THE
COUNTY ATTORNEY. THE AFFIDAVIT SHALL STATE THAT THE EMPLOYER HAS TERMINATED
THE EMPLOYMENT OF ALL UNAUTHORIZED ALLENS IN THIS STATE AND THAT THE EMPLOYER
WILL NOT INTENTIONALLY OR KNOWINGLY EMPLOY AN UNAUTHORIZED ALIEN IN THIS
STATE. THE COURT SHALL ORDER THE APPROPRIATE AGENCIES TO SUSPEND ALL
LICENSES SUBJECT TO THIS SUBDIVISION THAT ARE HELD BY THE EMPLOYER IF THE
EMPLOYER FAILS TO FILE A SIGNED SWORN AFFIDAVIT WITH THE COUNTY ATTORNEY
WITHIN THREE BUSINESS DAYS AFTER THE ORDER IS ISSUED. ALL LICENSES THAT ARE
SUSPENDED UNDER THIS SUBDIVISION FOR FAILING TO FILE A SIGNED SWORN AFFIDAVIT
SHALL REMAIN SUSPENDED UNTIL THE EMPLOYER FILES A SIGNED SWORN AFFIDAVIT WITH
THE GOUNTY ATTORNEY. FOR THE PURPOSES OF THIS SUBDIVISION, THE LICENSES THAT
ARE SUBJECT TO SUSPENSION UNDER THIS SUBDIVISION ARE ALL LICENSES THAT ARE
HELD BY THE EMPLOYER SPECIFIC TO THE BUSINESS LOCATION WHERE THE UNAUTHORIZED
ALIEN PERFORMED WORK. IF THE EMPLOYER DOES NOT HOLD A LICENSE SPECIFIC TO
THE BUSINESS LOCATION WHERE THE UNAUTHORIZED ALIEN PERFORMED WORK, BUT A
LICENSE IS NECESSARY TO OPERATE THE EMPLOYER'S BUSINESS IN GENERAL, THE
LICENSES THAT ARE SUBJECT TO SUSPENSION UNDER THIS SUBDIVISION ARE ALL
LICENSES THAT ARE HELD BY THE EMPLOYER AT THE EMPLOYER'S PRIMARY PLACE OF
BUSINESS. OM RECEIPT OF THE COURT'S ORDER AND NOTWITHSTANDING ANY OTHER LAW,
THE APPROPRIATE AGENCIES SHALL SUSPEND THE LICENSES ACCORDING TO THE COURT'S
ORDER. THE COURT SHALL SEND A COPY OF THE COURT'S ORDER TO THE ATTORNEY
GENERAL AND THE ATTORNEY GENERAL SHALL MAINTAIN THE COPY PURSUANT TO
SUBSECTION G OF THIS SECTION.

2. FOR A SECOND VIOQLATION, AS DESCRIBED IN PARAGRAPH 3 OF THIS
SUBSECTION, THE COURT SHALL ORDER THE APPROPRIATE AGENCIES TO PERMANENTLY
REVOKE ALL LICENSES THAT ARE HELD BY THE EMPLOYER SPECIFIC TO THE BUSINESS
LOCATION WHERE THE UNAUTHORIZED ALIEN PERFORMED WORK. IF THE EMPLOYER DOES

-10-
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NOT HOLD A LICENSE SPECIFIC TO THE BUSINESS LOCATION WHERE THE UNAUTHORIZED
ALIEN PERFORMED WORK, BUT A LICENSE IS NECESSARY TO OPERATE THE EMPLOYER'S
BUSINESS IN GENERAL, THE COURT SHALL ORDER THE APPROPRIATE AGENCIES TO
PERMANENTLY REVOKE ALL LICENSES THAT ARE HELD BY THE EMPLOYER AT THE
EMPLOYER'S PRIMARY PLACE OF BUSINESS. ON RECEIPT OF THE ORDER AND
NOTWITHSTANDING ANY OTHER LAW, THE APPROPRIATE AGENCIES SHALL IMMEDIATELY
REVOKE THE LICENSES.

3. THE VIOLATION SHALL BE CONSIDERED:

(a) A FIRST VIOLATION BY AN EMPLOYER AT A BUSINESS LOCATION IF THE
VIOLATION DID NOT OCCUR DURING A PROBATIONARY PERIOD ORDERED BY THE COURT
UNDER THIS SUBSECTION OR SECTION 23-212, SUBSECTION F FOR THAT EMPLOYER'S
BUSINESS LOCATION. -

(b) A SECOND VIOLATION BY AN EMPLOYER AT A BUSINESS LOCATION I1F THE
VIOLATION OCCURRED DURING A PROBATIONARY PERICD ORDERED BY THE COURT UNDER
THIS SUBSECTION OR SECTION 23-212, SUBSECTION F FOR THAT EMPLOYER'S BUSINESS
LOCATION.

G. THE ATTORNEY GENERAL SHALL MAINTAIN COPIES OF COURT ORDERS THAT ARE
RECEIVED PURSUANT TO SUBSECTION F OF THIS SECTION AND SHALL MAINTAIN A
DATABASE OF THE EMPLOYERS AND BUSINESS LOCATIONS THAT HAVE A FIRST VIOLATION
OF SUBSECTION A OF THIS SECTION AND MAKE THE COURT ORDERS AVAILABLE ON THE
ATTORNEY GENERAL'S WEBSITE. _

H. ON DETERMINING WHETHER AN EMPLOYEE IS AN UNAUTHORIZED ALIEN, THE
COURT SHALL CONSIDER ONLY THE FEDERAL GOVERNMENT'S DETERMINATION PURSUANT TO
8 UNITED STATES CODE SECTION 1373(c). THE FEDERAL GOVERNMENT'S DETERMINATION
CREATES A REBUTTABLE PRESUMPTION OF THE EMPLOYEE'S LAWFUL STATUS. THE COURT
MAY TAKE JUDICIAL NOTICE OF THE FEDERAL GOVERNMENT'S DETERMINATION AND MAY
REQUEST THE FEDERAL GOVERNMENT TO PROVIDE AUTOMATED OR TESTIMONIAL
VERIFICATION PURSUANT TO 8 UNITED -STATES CODE SECTION 1373(c).

I. FOR THE PURPOSES OF THIS SECTION, PROOF OF VERIFYING THE EMPLOYMENT
AUTHORIZATION OF AN EMPLOYEE THROUGH THE E-VERIFY PROGRAM CREATES A
REBUTTABLE PRESUMPTION THAT AN EMPLOYER DID NOT INTENTIONALLY EMPLOY AN
UNAUTHORIZED ALIEN.

J. FOR THE PURPOSES OF THIS SECTION, AN EMPLOYER THAT ESTABLISHES THAT
IT HAS COMPLIED IN GOOD FAITH WITH THE REQUIREMENTS OF 8 UNITED STATES CODE
SECTION 1324a(b) ESTABLISHES AN AFFIRMATIVE DEFENSE THAT THE EMPLOYER DID NOT
INTENTIONALLY EMPLOY AN UNAUTHORIZED ALIEN. AN EMPLOYER IS CONSIDERED T0O
HAVE COMPLIED WITH THE REQUIREMENTS OF 8 UNITED STATES CODE SECTION 1324a(b),
NOTWITHSTANDING AN ISOLATED, SPORADIC OR ACCIDENTAL TECHNICAL OR PROCEDURAL
FATLURE TO MEET THE REQUIREMENTS, IF THERE IS A GOOD FAITH ATTEMPT TO COMPLY
WITH THE REQUIREMENTS.

- 11 -
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Sec. 6. Section 23-214, Arizona Revised Statutes, is amended to read:
23.214. Verification of employment eligibility; E-verify
program; economic development incentives; list of
registered employers
A. After December 31, 2007, every employer, after hiring an empioyee,
shall verify the employment eligibility of the employee through the besie

pitet E-VERIFY program.

B. 1IN ADDITION TO ANY OTHER REQUIREMENT FOR AN EMPLOYER TO RECEIVE AN
ECONOMIC DEVELOPMENT INCENTIVE FROM A GOVERNMENT ENTITY, THE EMPLOYER SHALL
REGISTER WITH AND PARTICIPATE IN THE E-VERIFY PROGRAM. BEFORE RECEIVING THE
ECONOMIC DEVELOPMENT INCENTIVE, THE EMPLOYER SHALL PROVIDE PROOF TO THE
GOVERNMENT ENTITY THAT THE EMPLOYER IS REGISTERED WITH AND IS PARTICIPATING
IN THE E-VERIFY PROGRAM. IF THE GOVERNMENT ENTITY DETERMINES THAT THE
EMPLOYER IS NOT COMPLYING WITH THIS SUBSECTION, THE GOVERNMENT ENTITY SHALL
NOTIFY THE EMPLOYER BY CERTIFIED MAIL OF THE GOVERNMENT ENTITY'S
DETERMINATION OF NONCOMPLIANCE AND THE EMPLOYER'S RIGHT TO APPEAL THE
DETERMINATION. ON A FINAL DETERMINATION OF NONCOMPLIANCE, THE EMPLOYER SHALL
REPAY ALL MONIES RECEIVED AS AN ECONOMIC DEVELOPMENT INCENTIVE TO THE
GOVERNMENT ENTITY WITHIN THIRTY DAYS OF THE FINAL DETERMINATION. FOR THE
PURPOSES OF THIS SUBSECTION:

1. “ECONOMIC DEVELOPMENT INCENTIVE™ MEANS ANY GRANT, LOAN OR
PERFORMANCE-BASED INCENTIVE FROM ANY GOVERNMENT ENTITY THAT IS AWARDED AFTER
SEPTEMBER 30, 2008. ECONOMIC DEVELOPMENT INCENTIVE DOES NOT INCLUDE ANY TAX
PROVISION UNDER TITLE 42 OR 43.

2. "GOVERNMENT ENTITY" MEANS THIS STATE AND ANY POLITICAL SUBDIVISION
OF THIS STATE THAT RECEIVES AND USES TAX REVENUES.

C. EVERY THREE MONTHS THE ATTORNEY GENERAL SHALL REQUEST FROM THE

.UNITED STATES DEPARTMENT OF HOMELAND SECURITY A LIST OF EMPLOYERS FROM THIS

STATE THAT ARE REGISTERED WITH THE E-VERIFY PROGRAM. ON RECEIPT OF THE LIST
OF EMPLOYERS, THE ATTORNEY GENERAL SHALL MAKE THE LIST AVAILABLE ON THE
ATTORNEY GENERAL'S WEBSITE.

Sec. 7. Title 23, chapter 2, article 2, Arizona Revised Statutes, is
amended by adding sections 23-215 and 23-216, to read:

23-21%. Voluntary employer enhanced compliance prodram; program

termination

A. THE ATTORNEY GENERAL SHALL ESTABLISH THE VOLUNTARY EMPLCYER
ENHANCED COMPLIANCE PROGRAM. THE PROGRAM IS VOLUNTARY AND AN EMPLOYER IS NOT
REQUIRED TO ENROLL IN THE PROGRAM.

B. AN EMPLOYER THAT IS ON PROBATION UNDER SECTION 23-212 OR 23-212.01
MAY NOT ENROLL IN THE VOLUNTARY EMPLOYER ENHANCED COMPLIANCE PROGRAM., A
COURT SHALL NOT CONSIDER NONENROLLMENT IN THE VOLUNTARY EMPLOYER ENHANCED
COMPLIANCE PROGRAM AS A FACTOR WHEN DETERMINING WHETHER TO SUSPEND OR REVOKE
A LICENSE UNDER SECTION 23-212 OR 23-212.01.

- 12 -
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C. TO ENROLL IN THE VOLUNTARY EMPLOYER ENHANCED COMPLIANCE PROGRAM, AN
EMPLOYER SHALL SUBMIT A SIGNED SWORN AFFIDAVIT TO THE ATTORNEY GENERAL. THE
AFFIDAVIT SHALL STATE THAT THE EMPLOYER AGREES TO PERFORM ALL OF THE
FOLLOWING ACTIONS IN GOOD FAITH:

1. AFTER HIRING AN EMPLOYEE, THE EMPLOYER SHALL VERIFY THE EMPLOYMENT
ELIGIBILITY OF THE EMPLOYEE THROUGH THE E-VERIFY PROGRAM.

2. TO ENSURE THE ACCURACY OF REPORTING WAGES TO THE SOCIAL SECURITY
ADMINISTRATION, THE EMPLOYER SHALL VERIFY THE ACCURACY OF SOCIAL SECURITY
NUMBERS THROUGH THE SOCIAL SECURITY NUMBER VERIFICATION SERVICE FOR ANY
EMPLOYEE WHO IS NOT VERIFIED THROUGH THE E-VERIFY PROGRAM. WITHIN THIRTY
DAYS AFTER ENROLLING IN THE VOLUNTARY EMPLOYER ENHANCED COMPLIANCE PROGRAM,
THE EMPLOYER SHALL SUBMIT THE NECESSARY INFORMATION TO THE SOCIAL SECURITY
NUMBER VERIFICATION SERVICE, INCLUDING THE FULL NAME, THE SOCIAL SECURITY
NUMBER, THE DATE OF BIRTH AND THE GENDER OF EACH EMPLOYEE. ON RECEIPT OF A
FATLED VERIFICATION RESULT, THE EMPLOYER SHALL NOTIFY THE EMPLOYEE OF THE
DATE ON WHICH THE EMPLOYER RECEIVED THE FAILED RESULT AND INSTRUCT THE
EMPLOYEE TO RESOLVE THE DISCREPANCY WITH THE SOCIAL SECURITY ADMINISTRATION
WITHIN NINETY DAYS AFTER THAT DATE. THE EMPLOYER AND EMPLOYEE SHALL RESOLVE
ANY FAILED RESULT WITHIN NINETY DAYS AFTER THE DATE ON WHICH THE EMPLOYER
RECEIVED THE FAILED RESULT. IF THE FAILED RESULT IS NOT RESOLVED WITHIN THE
NINETY-DAY PERIOD BUT THE EMPLOYER AND EMPLOYEE ARE CONTINUING TO ACTIVELY
AND CONSISTENTLY WORK TOWARD RESOLVING THE FAILED RESULT WITH THE SOCIAL
SECURITY ADMINISTRATION, THE NINETY-DAY PERIOD DOES NOT APPLY AS LONG AS THE
EMPLOYER AND EMPLOYEE HAVE DOCUMENTED PROOF OF THESE ONGOING EFFORTS TO
RESOLVE THE FAILED RESULT IN GOOD FAITH AND HAVE PROVIDED THE DOCUMENTED
PROOF TO THE ATTORNEY GENERAL. THE EMPLOYER SHALL VERIFY THE ACCURACY OF THE
SOCIAL SECURITY NUMBERS AND RESOLVE ANY FAILED VERIFICATION RESULTS IN A
CONSISTENT MANNER FOR ALL EMPLOYEES.

3. IN RESPONSE TO A WRITTEN REQUEST BY THE ATTORNEY GENERAL OR COUNTY
ATTORNEY STATING THE NAME OF AN EMPLOYEE FOR WHOM A COMPLAINT HAS BEEN
RECEIVED UNDER SECTION 23-212 OR 23-212.01, THE EMPLOYER SHALL PROVIDE THE
ATTORNEY GENERAL OR COUNTY ATTORNEY THE DOCUMENTS INDICATING THAT THE
EMPLOYEE WAS VERIFIED THROUGH THE E-VERIFY PROGRAM OR THAT THE ACCURACY OF
THE EMPLOYEE'S WAGE REPORT WAS VERIFIED THROUGH THE SOCIAL SECURITY NUMBER
VERIFICATION SERVICE UNDER THIS SECTION.

D. AN EMPLOYER THAT 1S ENROLLED IN THE VOLUNTARY EMPLOYER ENHANCED
COMPLIANCE PROGRAM SHALL NOT BE IN VICLATION OF SECTION 23-212, SUBSECTION A
OR SECTION 23-212.01, SUBSECTION A REGARDING AN EMPLOYEE NAMED IN A COMPLAINT
UNDER SECTION 23-212 OR 23-212.01 IF THE EMPLOYER HAS COMPLETED BOTH 0F THE
FOLLOWING:

1. IN GOOD FAITH VERIFIED THE EMPLOYMENT ELIGIBILITY OF THE EMPLOYEE
NAMED IN THE COMPLAINT THROUGH THE E-VERIFY PROGRAM OR IN GOOD FAITH VERIFIED
THE ACCURACY OF THE SOCIAL SECURITY NUMBER OF THE EMPLOYEE NAMED IN THE

- 13 -
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COMPLAINT THROUGH THE SOCIAL SECURITY NUMBER VERIFICATION SYSTEM AS REQUIRED
BY SUBSECTION C, PARAGRAPHS 1 AND 2 OF THIS SECTION,

2. PROVIDED THE ATTORNEY GENERAL OR COUNTY ATTORNEY MWITH THE
DOCUMENTS, AS REQUIRED BY SUBSECTION C, PARAGRAPH 3 OF THIS SECTION,
INDICATING THAT THE EMPLOYER VERIFIED THE EMPLOYEE NAMED IN THE COMPLAINT.

E. THE ATTORNEY GENERAL SHALL MAINTAIN A LIST OF EMPLOYERS ENROLLED IN
THE VOLUNTARY EMPLOYER ENHANCED COMPLIANCE PROGRAM AND MAKE THE LIST
AVAILABLE ON THE ATTORNEY GENERAL'S WEBSITE.

F. THE ATTORNEY GENERAL SHALL DEVELOP A FORM OF RECOGNITION THAT AN
EMPLOYER MAY DISPLAY TO THE GENERAL PUBLIC FOR ENROLLING IN THE VOLUNTARY
EMPLOYER ENHANCED COMPLIANCE PROGRAM.

G. IF .AN EMPLOYER DOES NOT FULLY COMPLY WITH THIS SECTION, THE
ATTORNEY GENERAL SHALL TERMINATE THE EMPLOYER'S ENROLLMENT IN THE VOLUNTARY
EMPLOYER ENHANCED COMPLIANCE PROGRAM, AT ANY TIME, AN EMPLOYER MAY
VOLUNTARILY WITHDRAW FROM THE VOLUNTARY EMPLOYER ENHANCED COMPLIANCE PROGRAM
BY NOTIFYING THE ATTORNEY GENERAL. BEGINNING ON THE DATE OF TERMINATION OR
WITHDRAWAL, SUBSECTION D OF THIS SECTION NO LONGER APPLIES TO THE EMPLOYER
AND THE EMPLOYER SHALL IMMEDIATELY REMOVE ANY FORM OF RECOGNITION FROM PUBLIC
DISPLAY THAT IS AUTHORIZED UNDER THIS SECTION.

4. THE PROGRAM ESTABLISHED BY THIS SECTION ENDS ON JULY 1, 2018
PURSUANT TO SECTION 41-3102.

23-216. Independent contractors: applicability

FOR THE PURPOSES OF THIS ARTICLE, INDEPENDENT CONTRACTOR STATUS APPLIES
TO AN INDIVIDUAL WHO PERFORMS SERVICES AND IS NOT AN EMPLOYEE PURSUANT 70
SECTION 3508 OF THE INTERNAL REVENUE CODE.

Sec. 8. Title 23, chapter 2, article 7, Arizona Revised Statutes, is
amended by adding section 23-361.01, to read:

23-361.01. Emplover requirements; cash payments: - unlawful

practices; civil penalty

A. AN EMPLOYER THAT HAS TWO OR MORE EMPLOYEES AND PAYS HOURLY WAGES OR
SALARY BY CASH TO ANY EMPLOYEE SHALL COMPLY WITH ALL OF THE FOLLOWING:

THE INCOME TAX WITHHOLDING LAWS PRESCRIBED IN TITLE 43, CHAPTER 4.
THE EMPLOYER REPORTING LAWS PRESCRIBED IN SECTION 23-722.01.

THE EMPLOYMENT SECURITY LAWS PRESCRIBED IN CHAPTER 4 OF THIS TITLE.
THE WORKERS' COMPENSATION LAWS PRESCRIBED IN CHAPTER 6 OF THIS

DW=

TITLE.

B. FOR A VIOLATION OF SUBSECTION A OF THIS SECTION, THE ATTORNEY
GENERAL MAY BRING AN ACTION IN SUPERIOR COURT AGAINST AN EMPLOYER. ON A
FINDING OF A VIOLATION OF SUBSECTION A OF THIS SECTION, THE COURT SHALL ORDER
THE EMPLOYER TO PAY A CIVIL PENALTY THAT IS EQUAL TO TREBLE THE AMOUNT OF ALL
WITHHOLDINGS, PAYMENTS, CONTRIBUTIONS OR PREMIUMS THAT THE EMPLOYER FAILED TO
REMIT AS PRESCRIBED BY SUBSECTION A OF THIS SECTION OR FIVE THOUSAND DOLLARS
FOR EACH EMPLOYEE FOR WHOM A VIOLATION WAS COMMITTED, WHICHEVER IS GREATER.

_14_
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C. THE COURT SHALL TRANSMIT THE MONIES COLLECTED PURSUANT TO
SUBSECTION B OF THIS SECTION TO THE STATE TREASURER, AND THE STATE TREASURER
SHALL DEPOSIT THE MONIES IN THE STATE GENERAL FUND. MONIES DEPOSITED IN THE
STATE GENERAL FUND PURSUANT TO THIS SUBSECTION SHALL BE EQUALLY APPROPRIATED
TO THE DEPARTMENT OF EDUCATION AND THE DEPARTMENT OF HEALTH SERVICES FOR THE
PURPOSES OF OFFSETTING INCREASED COSTS TO THIS STATE BY UNAUTHORIZED ALIENS.

D. THE CIVIL PENALTY UNDER THIS SECTION IS IN ADDITION TO ANY OTHER
PENALTIES THAT MAY BE IMPOSED BY LAW.

Sec. 9. Title 41, chapter 6, Arizona Revised Statutes, is amended by
adding article 7.2, to read:

ARTICLE 7.2. LICENSING ELIGIBILITY

41-1080. Licensing eliqibility: . authorized presence;

documentation: applicability: definitions

A. AFTER SEPTEMBER 30, 2008, AN AGENCY OR PQLITICAL SUBDIVISION OF
THIS STATE SHALL NOT ISSUE A LICENSE TO AN INDIVIOUAL IF THE INDIVIDUAL DOES
NOT PRESENT ANY OF THE FOLLOWING DOCUMENTS TO THE AGENCY OR POLITICAL
SURDIVISION INDICATING THAT THE INDIVIDUAL'S PRESENCE IN THE UNITED STATES IS
AUTHORIZED UNDER FEDERAL LAW:

1. AN ARIZONA DRIVER LICENSE ISSUED AFTER 1996 OR AN ARIZONA
NONOPERATING IDENTIFICATION LICENSE.

2. A DRIVER LICENSE ISSUED BY A STATE THAT VERIFIES LAWFUL PRESENCE IN
THE UNITED STATES.

3. A BIRTH CERTIFICATE OR DELAYED BIRTH CERTIFICATE ISSUED IN ANY
STATE, TERRITORY OR POSSESSION OF THE UNITED STATES.

4. A UNITED STATES CERTIFICATE OF BIRTH ABROAD.

5. A UNITED STATES PASSPORT.
6.
7.

A FOREIGN PASSPORT WITH A UNITED STATES VISA.
AN 1-94 FORM ¥ITH A PHOTOGRAPH.
8. A UNITED STATES CITIZENSHIP AND IMMIGRATION SERVICES EMPLOYMENT
AUTHORIZATION DOCUMENT OR REFUGEE TRAVEL DOCUMENT.
9. A UNITED STATES CERTIFICATE OF NATURALIZATION.
10. A UNITED STATES CERTIFICATE OF CITIZENSHIP.
11. A TRIBAL CERTIFICATE OF INDIAN BLOQD.
12. A TRIBAL OR BUREAU OF INDIAN AFFAIRS AFFIDAVIT OF BIRTH.
B. THIS SECTION DOES NOT APPLY TO AN INDIVIDUAL, IF ALL OF THE
FOLLOWING APPLY:
1. THE INDIVIDUAL IS A CITIZEN OF A FOREIGN COUNTRY OR, If AT THE TIME
OF APPLICATION, THE INDIVIDUAL RESIDES IN A FOREIGN COUNTRY.
2. THE BENEFITS THAT ARE RELATED TO THE LICENSE DO NOT REQUIRE THE
INDIVIDUAL TO BE PRESENT IN THE UNITED STATES IN ORDER TO RECEIVE THOSE
BENEFITS.
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H.B. 2745

C. FOR THE PURPOSES OF THIS SECTION:

1. "AGENCY"™ MEANS ANY AGENCY, DEPARTMENT, BOARD OR COMMISSION OF THIS
STATE OR ANY POLITICAL SUBDIVISION OF THIS STATE THAT ISSUES A LICENSE FOR
THE PURPOSES OF OPERATING A BUSINESS IN THIS STATE.

2. “LICENSE" MEANS ANY AGENCY PERMIT, CERTIFICATE, APPROVAL,

REGISTRATION, CHARTER OR SIMILAR FORM OF AUTHORIZATION THAT IS REQUIRED BY

LAW AND THAT IS ISSUED BY ANY AGENCY FOR THE PURPOSES OF OPERATING A BUSINESS
IN THIS STATE.
Sec. 10. Title 41, Arizona Revised Statutes, is amended by adding
chapter 44, to read:
CHAPTER 44
AUTHORIZED PRESENCE REQUIREMENTS
ARTICLE 1. GOVERNMENT PROCUREMENT

41-4401., Government procurement; F-verify requirement:

definitions

A. AFTER SEPTEMBER 30, 2008, A GOVERNMENT ENTITY SHALL NOT AWARD A
CONTRACT TO ANY CONTRACTOR OR SUBCONTRACTOR THAT FAILS TO COMPLY WITH SECTION
23-214, SUBSECTION A. EVERY GOVERNMENT ENTITY SHALL ENSURE THAT EVERY
GOVERNMENT ENTITY CONTRACTOR AND SUBCONTRACTOR COMPLIES WITH THE FEDERAL
IMMIGRATION LAWS AND REGULATIONS THAT RELATE TO THEIR EMPLOYEES AND SECTION
23-214, SUBSECTION A. EVERY GOVERNMENT ENTITY SHALL REQUIRE THAT EVERY
GOVERNMENT ENTITY CONTRACT INCLUDE ALL OF THE FOLLOWING PROVISIONS:

1. THAT EACH CONTRACTOR AND SUBCONTRACTOR WARRANTS THEIR COMPLIANCE
WITH ALL FEDERAL IMMIGRATION LAWS AND REGULATIONS THAT RELATE TO THEIR
EMPLOYEES AND THEIR COMPLIANCE WITH SECTION 23-214, SUBSECTION A.

2. THAT A BREACH OF A WARRANTY UNDER PARAGRAPH 1 SHALL BE DEEMED A
MATERTIAL BREACH OF THE CONTRACT THAT IS SUBJECT TO PENALTIES UP TO AND
INCLUDING TERMINATION OF THE CONTRACT. - .

3. THAT THE GOVERNMENT ENTITY RETAINS THE LEGAL RIGHT TO INSPECT THE
PAPERS QF ANY CONTRACTOR OR SUBCONTRACTOR EMPLOYEE WHO WORKS ON THE CONTRACT
TO ENSURE THAT THE CONTRACTOR OR SUBCONTRACTOR IS COMPLYING WITH THE WARRANTY
UNDER PARAGRAPH 1.

B. EVERY GOVERNMENT ENTITY THAT ENTERS INTO A CONTRACT SHALL ESTABLISH
PROCEDURES TO CONDUCT RANDOM VERIFICATION OF THE EMPLOYMENT RECORDS OF
GOVERNMENT ENTITY CONTRACTORS AND SUBCONTRACTORS TO ENSURE THAT THE
CONTRACTORS AND SUBCONTRACTORS ARE COMPLYING WITH THEIR WARRANTIES.

C. A GOVERNMENT ENTITY SHALL NOT DEEM A GOVERNMENT ENTITY CONTRACTOR
OR SUBCONTRACTOR IN MATERIAL BREACH OF A CONTRACT IF THE CONTRACTOR OR
SUBCONTRACTOR ESTABLISHES THAT IT HAS COMPLIED WITH THE EMPLOYMENT
VERIFICATION PROVISIONS PRESCRIBED BY SECTIONS 274A AND 274B OF THE FEDERAL
IMMIGRATION AND NATIONALITY ACT AND THE E-VERIFY REQUIREMENTS PRESCRIBED BY

SECTION 23-214, SUBSECTION A.
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D. FOR THE PURPQOSES QF THIS SECTION:

1. TUCONTRACT™ MEANS ALL TYPES OF GOVERNMENT ENTITY AGREEMENTS,
REGARDLESS OF WHAT THEY MAY BE CALLED, FOR THE PROCUREMENT OF SERVICES IN
THIS STATE.

2. "CONTRACTOR™ MEANS ANY PERSON WHO HAS A CONTRACT WITH A GOVERNMENT
ENTITY.

3. "E-VERIFY PROGRAM" MEANS THE EMPLOYMENT VERIFICATION PILOT PROGRAM
AS JOINTLY ADMINISTERED BY THE UNITED STATES DEPARTMENT OF HOMELAND SECURITY
AND THE SOCIAL SECURITY ADMINISTRATION OR ANY OF ITS SUCCESSOR PROGRAMS.

4. "GOVERNMENT ENTITY" MEANS THIS STATE AND ANY POLITICAL SUBDIVISION
OF THIS STATE THAT RECEIVES AND USES TAX REVENUES.

5. "SERVICES" MEANS THE FURNISHING OF LABOR, TIME OR EFFORT IN THIS
STATE BY A CONTRACTOR OR SUBCONTRACTOR. SERVICES INCLUDE CONSTRUCTION OR
MAINTENANCE OF ANY STRUCTURE, BUILDING OR TRANSPORTATION FACILITY OR
IMPROVEMENT OF REAL PROPERTY.

6. "SUBCONTRACTOR" MEANS A PERSON WHO CONTRACTS TO PERFORM WORK OR
RENDER SERVICE TO A CONTRACTOR OR TO ANOTHER SUBCONTRACTOR AS A PART OF A
CONTRACT WITH A GOVERNMENT ENTITY.

Sec. 11. Severability

If any provision of this act or its application to any person or
circumstance is held invalid, the invalidity does not affect other provisions
or applications of this act that can be given effect without the invalid
provision or application, and to this end the provisions of this act are
severable.

Sec. 12. Emergency

This act is an emergency measure that is necessary to preserve the
public peace, health or safety and is operative immediately as provided by
law.
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PARALLEL CITATIONS TO PORTIONS OF THE LEGAL ARIZONA
WORKERS ACT CITED IN PREVIOUS BRIEFS

Topic

Codification by Legal
Arizona Workers Act,
as signed July 2, 2007
(Ariz. Rev. Stat. §)

Codification after May 1,
2008
(Ariz. Rev. Stat. §)

Definition of “employer” | 23-211(4) 23-211(4)

Definition of “license” 23-211(7) 23-211(9)

Definition of 23-211(8) 23-211(11)

“unauthorized alien”

Employer sanctions 23-212 23-212 (knowing

scheme generally violation) and 23-212.01
(intentional violation)

Employment prohibition | 23-212(A) 23-212(A); 23-
212.01(A)

Investigation 23-212(B) 23-212(B); 23-212.01(B)

Referral of complaints 23-212(C) 23-212(C); 23-212.01(C)

Prosecutions 23-212(D) 23-212(D); 23-
212.01(D)

Court action 23-212(E) 23-212(E); 23-212.01(E)

Sanctions 23-212(F) 23-212(F); 23-212.01(F)

First knowing violation 23-212(F)(1) 23-212(F)(1) (sanctions);

(sanctions) 23-212(F)(3) (defining

“first violation”)

First intentional violation

23-212(F)(2)
(sanctions)

23-212.01(F)(1)
(sanctions); 23-
212.01(F)(3) (defining
“first violation”)

- Appendix B




Second knowing violation

23-212(F)(3)
(sanctions)

23-212(F)(2) (sanctions);
23-212(F)(3) (defining
“second violation”)

Second intentional

23-212(F)(3)

23-212.01(F)(2)

violation (sanctions) (sanctions); 23-
212.01(F)(3) (defining
“second violation”)

Duty to maintain website | 23-212(G) 23-212(G); 23-

‘ 212.01(G)

Court reliance on 8 U.S.C. | 23-212(H) 23-212(H); 23-

§1373(c) determination 212.01(H)

E-Verify affirmative 23-212(1) 23-212(1); 23-212.01()

defense

I-9 affirmative defense 23-212(J) 23-212(J); 23-212.01(J)

Employer actions 23-213 23-213

Requirement to use E- 23-214 23-214(A)

Verify




